Dominion NGL Pipelines, LLC

DECLARATORY ORDER

145 FERC 1 61,133 (2013)

In this case, Dominion NGL Pipelines, LLC (Dominion), a common carrier under the Interstate
Commerce Act, filed a petition for a declaratory order seeking a decision from the Commission
approving the rate structure for a new ethane pipeline it was constructing that would extend from a
natural gas liquids processing plant in West Virginia, to an interconnection point elsewhere in
Appalachia on a major interstate pipeline. After a widely-publicized open season, potential shippers
which committed to ship minimum volumes of ethane for an initial 10-year term paid a per barrel rate
that would increase annually through indexing but not be decreased, would execute ship-or-pay
transportation service agreements. Ninety percent of the ethane pipeline capacity was set aside for
such committed shippers. Uncommitted shippers were charged a per barrel rate developed from
Dominion’s cost-of-service after netting out revenues from committed shippers and using as the
denominator total pipeline design capacity less the committed volumes. Ten percent of capacity was set
aside for uncommitted shippers. The Commission approved the rate structure,
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FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners: Jon Wellinghoff, Chairman;
Philip D. Moeller, John R. Norris,
Cheryl A. LaFleur, and Tony Clark.

Dominion NGL Pipelines, LLC Docket No. OR13-32-000

DECLARATORY ORDER
(Issued November 15, 2013)

1. On August 21, 2013, Dominion NGL Pipelines, LLC (Dominion NGL) filed a
Petition for Declaratory Order (Petition). Dominion NGL asks the Commission to
approve (a) the general rate structure for its new ethane pipeline (Ethane Pipeline)
extending from a natural gas processing and fractionation plant in Marshall County, West
Virginia, to an interconnection with Enterprise Products Partners, L.P.’s Appalachia“
Texas Express pipeline (ATEX);! (b) the rates and terms of a long-term transportation
service agreement (TSA) between Dominion NGL and a shipper that has agreed to use or
pay Or significant capacity on the Ethane Pipeline (Committed Shipper); and (¢) e rate
design that uses revenue crediting to establish rates for shippers that do not enter into
agreements for committed service, but instead take service on an uncommitted basis.

2. Because it anticipates that the initial in-service date of the Ethane Pipeline will
occur as early as January 1, 2014, Dominion NGL asks that the Commission act on the
Petition by November 15, 2013, so that it can file rates for the Ethane Pipeline to become
effective as of January 1, 2014. As discussed below, the Commission grants the

requestc approvals.

' Dominion NGL explains that ATEX is an approximately 1,230-mile pipeline
project designed to facilitate natural gas production from the Marcellus and Utica shale
regions by transporting ethane to the Gulf Coast petrochemical market. Dominion NGL
a thaton . cbruary 1, 2013, the Commission issued a declaratory order approving
certain aspects of the ATEX rate structure and terms of service. Enterprise Liquids
Pipeline LLC, 142 FERC 9§ 61,087 (2013).
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that it also advised that the committed shippers would be subject to generally applic: le
prorationing rules. However, continues Dominion NGL, only Dominion Natrium, LLC
(Dominion Natrium), the owner of the Natrium Plant, entered into a SA for service on
the Ethane Pipeline.'

11.  Dominion NGL contends that its proposed approach is fully consistent with well-
established Commission policy and it lists the following key terms of the TSA:

¢ A minimum volume commitment of 12,500 bpd, which the Committed ! ipper
)ominion Natrium] must either tender for transportation or make a shortfall
payment for committed volt___ not transported. The shortfall payments are
treated as a pre-payment for transportation of volumes in excess of the minim n
commitment in the future.'

1 initial term of 10 years, with a right for the Committed Shipper to extend the
term for one to five years for a minimum volume commitment of between 50 and
100 percent of the commitment applicable at the end of the term.

e A rate for the committed volumes of $1.26 per barrel, or three cents per gallon, for
transportation from the Natrium Plant to the ATEX interconnection.

e The Committed Shipper rate will be increased annually by any positive adjustment
under the Commission’s indexing methodology as set forth in section 342.3 of the
Commission’s regulations (and any future amendments or modifications of it), ut
not decreased by any negative adjustments to that index.

¢ Dominion NGL contracted to file an initial uncommitted rate that is at least 50
percent higher than the committed rate. If the committed rate ever exceeds the
uncommitted rate for the same transportation, the pipeline will reduce the
committed rate to equal the uncommitted rate.

o The Committed Shipper has the right, but not the obligation, to tender volumes in
excess of its minimum commitment for transportation pursuant to the general
terms of the tariff of the Ethane Pipeline. The Committed Shipper rate will ap] v

14 Dominion NGL states that Dominion Natrium entered into a TSA wi  a
minimum volume commitment of 12,500 bpd.

5 Dominion NGL states that the shortfall payments will be credited as payment
for incremental volumes for a period of up to 12 months, plus one month, for ea . month
of that period during which the pipeline is in prorationing, up to a maximum of 18
months.
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effective without the need for future filings confirming that the Committed Shi; er
agrees to changes in the rate.'®

14. Dominion NGL further states that the Commission has accepted rates for
committed shippers that are lower than the rates for uncommitted shippers. Additionally,
Dominion NGL contends that the = ymmiss’ 1 ' 0 has approved other elements that
Dominion NGL had included in its TSA with its Committed Shipper, such as 1] _
contract extension righ’ts19 and a one-way indexing adjustment provision.?’

15. Dominion NGL next maintains that the proposed rate structure and the terms of its
TSA with the Cc t 1 Shipper do not violate the undue prefe p isic ofthe
Interstate Commerce Act (ICA). Dominion NGL states that the Commission recently
addressed this issue in analogous circumstances:

Because all shippers had the opportunity in well publicized open seasons to take
advantage of competitive rates based on volume commitment and contract term,
there is no issue of undue discrimination or undue preference among the resulting
classes of shippers differentiated by contract term and volume commitment.
Committed shippers are not similarly situated to shippers that did not enter into a
commitment by their own choices.?

16.  Dominion NGL emphasizes that the Committed Shipper in this case hasn le
significant and long-term financial commitment that has made possible the construction
of the Ethane Pipeline, while potential uncommitted shippers have made no such

18 Dominion NGL observes that “la]lthough the Commission’s regulations do not
provide specifically for negotiated initial rates with agreed-to future rate changes, the
Commission has ruled that such contracts ‘are consistent with the spirit of section
342.4(c)’ of the Commission’s regulations.” Dominion NGL cites Seaway Crude Pipeline
Co. LLC, 142 FERC Y 61,201, at P 12 (2013) (citing Express Pipeline P’ship, 76 FERC
61,245, at 62,258-59 (1996); Kinder Morgan Pony Express Pipeline LLC, 141 FERC
961,180, at P 21 (2012); Enbridge Pipelines (North Dakota) LLC, 133 FERC 61,167
(2010)).

® Dominion NGL cites e.g., OxY Midstream Strategic Development, LLC, 141
FERC 9 61,005, at P 19(2012).

2 )minion NGL cites e.g., CCPS Transportation, LLC, 121 FERC q 61,253, at
P =) (2007).

2! Dominion NGL cites Enterprise Liquids Pipeline LLC, 1421 .C 961,087, at
P 26 (2013).
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Public Notice, Int~~"~= “9ns, and Trrtocte

19.  Notice of the filing was issued August 22, 2013, with interventions and protests
due on September 23, 2013. Pursuant to Rule 214 of the Commission’s regulations,26 all
tin y-filed mot 1sto interver and any unopposed motion to intervene out-of-tin

filed before the issuance date of this order are granted. Granting late intervention at this
s* »fthe proceeding will not delay or disrupt the proceeding or place additional

| IS On €Xis ties. Noint. entic or protests were filed.

Commission Analysis

20. The Commission will grant the rulings requested in the Petition. Granting 1 :se
rulings will provide regulatory certainty for an important infrastructure project that will
transport NGLs from major natural gas production areas, thereby facilitating
transportation of the natural gas in accordance with the specifications of the natural gas
pipelines.

21.  Specifically, the Commission approves the TSA with Dominion Natrium, which

c1 ently is the sole Committed Shipper on the Ethane Pipeline. Dominion Natrium has
agreed to ship or pay for certain volumes for a 10-year initial term, with the right to
extend the TSA’s term for up to an additional five years. As stated above, the Committed
Shipper’s volumes will require less than 50 percent of the Ethane Pipeline’s capacity, so
a great deal of capacity remains available for additional committed and uncommitted
shippers. However, Dominion NGL specifically reserves 10 percent of the Ethane
Pipeline’s capacity for the uncommitted shippers that do not provide the financial
assurances that committed shippers provide. Dominion NGL held an open season

« ering all potential shippers the opportunity to become committed shippers.

22.  The Commission also finds that Dominion NGL’s proposed rate structure and ite
design using revenue crediting to establish rates for uncommitted shippers are consistent
with Commission policy and precedent. The Commission has long held that shippers that
do not enter into agreements for committed service, but instead take service on an
uncommitted basis, are not similarly situated with committed shippers that provide
financial support for a proposed pipeline project.

23.  Additionally, the Commission finds that the proposed methodology for calculating
rates for the Ethane Pipeline will ensure that the cost of Dominion NGL’s facilities are
appropriately allocated to shippers in a non-discriminatory manner. The calculation uses
the pipeline design capacity, subtracts the amount reserved for the committed shipper
(12,500 bbl) and then derives the uncommitted incremental unit cost utilizing revenue

%6 18 C.F.R. § 385.214 (2013).
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