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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners: Joseph T. Kelliher, Chairman;
Suedeen G. Kelly, Marc Spitzer,
Philip D. Moeller, and Jon Wellinghoff.

Midwest Independent Transmission System Operator, Docket No. ER08-296-000
Inc. and the Transmission Owners of the Midwest
Independent Transmission System Operator, Inc.

ORDER CONDITIONALLY ACCEPTING FILING
(Issued February 1, 2008)
1. On December 3, 2007, the Midwest Independent Transmission System Operator,

Inc. (Midwest 1SO) and the Midwest 1SO Transmission Owners (Midwest 1SO TOs)*
filed with the Commission, pursuant to section 205 of the Federal Power Act (FPA),2

! For purposes of this filing, the Midwest 1SO TOs include: American
Transmission Company LLC (ATCLLC); American Transmission Systems,
Incorporated, a subsidiary of FirstEnergy Corp. (ATSI); Alliant Energy Corporate
Services, Inc. on behalf of its operating company affiliate Interstate Power and Light
Company (f/k/a IES Utilities Inc. and Interstate Power Company); Duke Energy Shared
Services for Duke Energy Ohio, Inc., Duke Energy Indiana, Inc., and Duke Energy
Kentucky, Inc.; Great River Energy; Indianapolis Power & Light Company; International
Transmission Company d/b/a ITCTransmission (International Transmission); Manitoba
Hydro; Michigan Electric Transmission Company, LLC (METC); Minnesota Power (and
its subsidiary Superior Water, L&P); Montana-Dakota Utilities Co.; Northern Indiana
Public Service Company; Northern States Power Company, a Minnesota corporation and
Northern States Power Company, a Wisconsin corporation, subsidiaries of Xcel Energy
Inc.; Northwestern Wisconsin Electric Company; Otter Tail Corporation d/b/a Otter Tail
Power Company; Southern Indiana Gas & Electric Company (d/b/a Vectren Energy
Delivery of Indiana); Wabash Valley Power Association, Inc.; and Wolverine Power
Supply Cooperative, Inc.

216 U.S.C. § 824d (2000 & Supp. V 2005).
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proposed revisions to section 37.3(a) of the Midwest 1ISO’s Open Access Transmission
and Energy Markets Tariff (TEMT),* which addresses terms of the transmission service
that the Midwest ISO TOs must take under the TEMT to meet their obligations to serve
their bundled retail load. As discussed below, we conditionally accept the proposed tariff
revisions.

l. Background

A. Provisions for Bundled Retail L oad, Grandfathered
Adreements, and Revenue Distribution Set Forth in the
Midwest ISO Transmission Owners Agreement

2. The Midwest ISO Transmission Owners Agreement (TO Agreement)* sets forth
the rules governing the relationship between the Midwest 1SO and the Midwest 1SO TOs.
Appendix C of the TO Agreement (Pricing and Revenue Distribution, Return of Start-Up
Costs, and Renegotiation Procedures for Grandfathered Agreements) addresses certain
transmission pricing and revenue distribution matters. It provides that, during the six-
year transition period ending January 31, 2008, each of the Midwest ISO TOs shall take
Point-to-Point Transmission Service (PTP Service) or Network Integration Transmission
Service (NITS) under the TEMT to serve its bundled retail load or meet its obligations
under Grandfathered Agreements (GFAS), but the Midwest ISO TO shall not pay the
license-plate zonal transmission charges in Schedule 9 (Network Integration
Transmission Service) of the TEMT for NITS taken to serve its bundled retail load or the
charges in Schedule 7 (Long-Term Firm and Short-Term Firm Point-To-Point
Transmission Service), Schedule 8 (Non-Firm Point-To-Point Transmission Service), or
Schedule 9 of the TEMT for service taken to meet its GFA obligations.” Moreover,

% Midwest 1SO, FERC Electric Tariff, Third Revised Volume No. 1.

* Agreement of Transmission Facilities Owners to Organize the Midwest
Independent Transmission System Operator, Inc., a Delaware Non-Stock Corporation,
Midwest ISO, FERC Electric Tariff, First Revised Rate Schedule No. 1.

> TO Agreement, App. C at §§ 11.A.2.a, I1.A.3.a. As originally accepted by the
Commission in 1998, the Midwest 1ISO TOs would have continued to provide themselves
PTP Service or NITS over their own facilities to serve their bundled retail load and meet
their GFA obligations. However, in 2001, in Opinion No. 453, the Commission required
the Midwest 1ISO TOs to take transmission service under the TEMT for all use of the
Midwest 1SO transmission system to serve their bundled retail load and GFA customers,
in order for the Midwest I1SO to satisfy Order No. 2000’s requirement that a regional
transmission organization (RTO) be the sole provider of transmission service over the
facilities under its control. See Midwest Indep. Transmission Sys. Operator, Inc.,

(continued)
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during that six-year transition period, revenues collected for NITS or PTP Service under
the TEMT for load within the Midwest ISO shall be fully distributed to the Midwest 1SO
TO whose facilities comprise the license-plate pricing zone where the network load is
located.® Appendix C further provides that, after the transition period ends on

February 1, 2008, the TEMT “shall be applicable to all transmission service arranged
over Midwest 1SO facilities,” including bundled retail load and load served under GFAs.
In addition, “[e]ach [Midwest ISO TO] shall receive revenues, on a monthly basis, based
on its revenue requirement calculated in accordance with a formula filed with the FERC,”
and any shortfall or excess in the revenues available for distribution in any year shall be
“apportioned on a proportionate basis of revenue requirements. . . .”’

B. Provisions for Bundled Retail L oad, Grandfathered
Agreements, and Revenue Distribution Set Forth in the TEMT

3. Currently, section 37 of the TEMT reflects the provisions in Appendix C of the
TO Agreement regarding treatment of the Midwest ISO TOs’ bundled retail load and
GFAs during the six-year transition period.® Under section 37.1 of the TEMT, the
Midwest ISO TOs must take service under the TEMT for deliveries to their bundled retail
load and to meet their GFA obligations. However, section 37.3(a) exempts the Midwest
ISO TOs from paying the license-plate zonal transmission charges in Schedule 9 for the
NITS they take to serve their bundled retail load. Similarly, sections 37.3(b) and 37.3(c)
of the TEMT exempt the Midwest 1ISO TOs from paying the license-plate zonal and
regional through and out charges in Schedules 7 through 9 for the PTP Service and NITS
that they take under the TEMT to meet their obligations under their GFAs. Accordingly,
no revenues are actually collected or distributed by the Midwest ISO for the majority of
the NITS and some of the PTP Service provided under the TEMT. Rather, the Midwest
ISO TOs collect revenues for such TEMT transmission service directly from their
bundled retail and GFA customers.

Opinion No. 453, 97 FERC 1 61,033 (2001), order on reh’g, Opinion No. 453-A, 98
FERC 1 61,141 (2002), order on voluntary remand, 102 FERC 1 61,192, order on reh’g,
104 FERC 1 61,012 (2003), aff’d sub nom. Midwest ISO Transmission Owners v. FERC,
373 F.3d 1361 (D.C. Cir. 2004).

® TO Agreement, App. C at § 111.A4.
"1d. 88 11.B.2, 111.B.

8 See Midwest Indep. Transmission Sys. Operator, Inc., 101 FERC { 61,113
(2002) (order on Midwest 1ISO’s Opinion No. 453 compliance filing).



Docket No. ER08-296-000 -4 -

C. Service Agreement for Union Electric Company’s Bundled
Retail Load

4. In 2004, the Commission accepted a service agreement between Union Electric
Company (Union Electric) and the Midwest ISO establishing the terms and conditions
under which Union Electric would take NITS under the TEMT to serve its bundled retail
load (Service Agreement).® The Service Agreement was negotiated as part of a
settlement among the Midwest 1SO, Union Electric and the staff of the Missouri Public
Service Commission (Missouri Commission) in the Missouri Commission proceeding in
which Union Electric sought authorization to participate in the Midwest ISO (Settlement
Agreement). In order to ensure that the Missouri Commission would continue regulating
Union Electric’s bundled retail rates during the agreement’s term, the Service Agreement
provides that Union Electric shall not pay the rate set forth in Schedule 9 of the TEMT
for the NITS it takes to serve its bundled retail load. Rather, the parties proposed to
adopt the transmission component of Union Electric’s bundled retail rate as the rate for
the NITS that the Midwest 1SO provides to Union Electric to serve Union Electric’s
bundled retail load. The Settlement Agreement provides that if this Commission were to
order any changes to the Service Agreement, the parties must also get the Missouri
Commission’s approval for such changes, and, if the Missouri Commission does not
approve those changes, its approval of Union Electric’s participation in the Midwest 1SO
would be revoked.™ Subject to this early termination provision, the initial term of the
Service Agreement is five and a half years, ending October 31, 2009.

5. In the application seeking Commission acceptance of the Service Agreement, the
parties acknowledged that, in allowing adoption of the transmission component of
bundled retail rates for transmission service provided by an RTO, the Commission had
previously required that the RTO and transmission owner explicitly state the transmission
component of the bundled retail rate in the tariff or service agreement. However, they
stated that it would be impractical to specify the transmission component of Union
Electric’s bundled retail rate because Union Electric’s bundled retail rate was approved
by the Missouri Commission as a “black box” rate without specifying the transmission
component. In accepting the Service Agreement, the Commission acknowledged the
impracticality of specifying the transmission component of Union Electric’s bundled
retail rate and accepted the Service Agreement without requiring that the transmission
component of the bundled retail rate be specified in the agreement. However, the

¥ Midwest Indep. Transmission Sys. Operator, Inc., 106 FERC { 61,293, clarified,
107 FERC 1 61,167 (2004).

1% See Midwest ISO and Union Electric February 19, 2004 Filing, Docket
No. ER04-571-000, Transmittal Letter at 4.
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Commission stated that “to eliminate any concern about undue discrimination and to
satisfy the filing requirements of the FPA, we will impute the existing [TEMT] rate to
that service.”**

1. Filing

6. In their filing, the Midwest ISO and the Midwest ISO TOs propose revisions to
section 37.3(a) of the TEMT. They maintain that if the Midwest ISO continues to
exempt bundled retail load from NITS charges after the transition period ends on

January 31, 2008, the revenues collected by the Midwest 1SO will be insufficient to cover
the combined revenue requirement of the Midwest 1ISO TOs. They also argue that,
absent the proposed changes to the TEMT, the change in revenue distribution under the
TO Agreement beginning February 1, 2008 will create unfair and unacceptable cross-
subsidies among the Midwest ISO TOs because the proportion of zonal load representing
bundled retail load varies among the Midwest ISO TOs.

7. Because such cross subsidies arise due to the interaction of the methodology for
distributing revenues under Appendix C of the TO Agreement and the exemption from
paying the license-plate zonal transmission charges for the Midwest 1ISO TOs’ bundled
retail load in section 37.3(a) of the TEMT, the Midwest 1SO and the Midwest ISO TOs
maintain that the problem could be resolved by modification of either the TO Agreement
or the TEMT. Accordingly, at a meeting of the signatories to the TO Agreement on
November 13, 2007, a motion was presented to modify Appendix C of the TO
Agreement to continue the direct assignment of NITS revenue to the Midwest ISO TO
whose facilities comprise the license-plate pricing zone where the network load is located
after the transition period ends. Although a majority of the Midwest 1SO TOs voted for
the motion to amend the TO Agreement,* it failed because the revenue distribution
provisions of the TO Agreement require a unanimous vote for modification.® At the

! Midwest Indep. Transmission Sys. Operator, Inc., 106 FERC { 61,293 at P 22
(emphasis added).

2 The Midwest 1SO TOs voted in favor of the motion by a vote of 19 to two, with
one abstention. Ameren Services Company, as agent for its transmission-owning public
utility affiliates (including Union Electric), and the City of Columbia Water and Light
Department (Columbia, Missouri) voted against the motion.

3 The TO Agreement provides that “[t]he distribution of transmission service
revenues collected by the Midwest ISO and the methodology for determining such
distribution, as set forth in Appendix C to this Agreement, and the return of start-up
costs, provided for in Appendix C to this Agreement, also shall not be changed except by
unanimous vote of the Owners.” TO Agreement, Art. Il at 8 IX.C.6 (Revenue
distribution and methodology and return of start-up costs).
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same meeting, a second motion was presented to submit a filing under FPA section 205
to modify section 37.3(a) of the TEMT to require the Midwest ISO to take account of any
revenues that it would have received but for the section 37.3(a) exemption in its
distribution of transmission revenues to the Midwest 1ISO TOs after the conclusion of the
transition period. A majority of the Midwest ISO TOs voted for this second motion, and
it passed. The instant filing is the result of the approval of this second motion.

8. The Midwest ISO and the Midwest ISO TOs propose to modify section 37.3(a) of
the TEMT to specify how the Midwest ISO is to treat revenues that it would have
received for NITS provided to the Midwest ISO TOs for service to their bundled retail
load, but for the exemption that such service receives from TEMT charges. The
modification directs the Midwest 1SO to include the revenues that it would have received
but for the exemption, which it defines as “imputed revenues,” in the total transmission
revenues available for distribution to the Midwest ISO TOs. It further directs the
Midwest 1SO to deduct the imputed revenues attributed to any Midwest ISO TO from the
transmission revenues that would otherwise be attributed to that Midwest ISO TO. The
Midwest ISO and the Midwest ISO TOs argue that the revenues available for distribution
include those revenues the Midwest ISO would have received from the Midwest ISO
TOs, but for the section 37.3(a) exemption. The Midwest 1SO and the Midwest ISO TOs
submit that this proposed modification ensures that transmission revenues received by the
Midwest 1ISO on behalf of the Midwest ISO TOs will continue to be distributed in a
manner that is just, reasonable and not unduly discriminatory or preferential following
the end of the transition period, despite the continued application of section 37.3(a)
exempting the Midwest 1ISO TOs from paying the license-plate zonal transmission
charges in Schedule 9 for the NITS they take to serve their bundled retail load.

I11. Notice of Filing and Responsive Pleadings

9. Notice of the filing was published in the Federal Register, 72 Fed. Reg. 71,134
(2007), with comments, interventions and protests due on or before December 24, 2007.
The Missouri Commission filed a notice of intervention. Notices of intervention and
substantive comments were filed by: the Michigan Public Service Commission
(Michigan Commission) and the Public Service Commission of Wisconsin (Wisconsin
Commission). Motions to intervene were filed by: Aquila, Inc.; Constellation Energy
Commodities Group, Inc. and Constellation NewEnergy, Inc.; The Empire District
Electric Company; Kansas City Power & Light Company; the Missouri Industrial Energy

 The Midwest 1SO TOs voted in favor of the second motion by a vote of 15 to
three of those Midwest ISO TOs with section 205 filing rights. The three votes against
the second motion were by Ameren Services Company as agent for Union Electric and its
other transmission-owning public utility affiliates.



Docket No. ER08-296-000 -7-

Consumers;™ the Missouri Office of the Public Counsel; and PSEG Energy Resources &
Trade LLC. Motions to intervene and substantive comments were filed by: Consumers
Energy Company (Consumers); The Detroit Edison Company (Detroit Edison); Integrys
Energy Group, Inc. and its subsidiaries Wisconsin Public Service Corporation, Upper
Peninsula Power Company and Integrys Energy Services, Inc. (collectively, Integrys);
the Midwest TDUs;*® Union Electric; and Wisconsin Electric Power Company
(Wisconsin Electric).

10.  OnJanuary 10, 2008, the Public Utilities Commission of Ohio (Ohio
Commission) submitted a late-filed motion to intervene and comments. Also on

January 10, 2008, Detroit Edison, the Midwest ISO and the Midwest 1SO TOs filed
answers to Union Electric’s comments, and Union Electric filed an answer to the
comments of the other commenters. On January 18, 2008, Union Electric filed an answer
to the answers of Detroit Edison and the Midwest ISO TOs.

IVV. Responsive Pleadings

11.  The majority of commenters, including Consumers, Detroit Edison, Integrys, the
Michigan Commission, the Midwest TDUSs, the Ohio Commission, the Wisconsin
Commission and Wisconsin Electric, filed comments in support of the filing. They argue
that the proposed tariff revisions are just and reasonable and set forth a non-
discriminatory revenue distribution to the Midwest ISO TOs. These parties maintain
that, absent the proposed changes, the existing tariff provisions would result in
inappropriate cost shifts after the expiration of the transition period — the Midwest 1SO
TOs that cannot take advantage of the existing section 37.3(a) exemption, and their
customers, would be required to subsidize the transmission revenue requirements of those
TOs that can take advantage of the existing section 37.3(a) exemption.

12.  In contrast, Union Electric protests the filing, arguing that the proposed tariff
revisions violate the TO Agreement and the Service Agreement, are not just and
reasonable, and would result in unduly discriminatory treatment. First, Union Electric
argues that the Midwest ISO TOs are trying to effect a change in methodology for
distributing transmission revenues without the unanimous consent of all the Midwest ISO

> For purposes of their filing, the Missouri Industrial Energy Consumers include:
Anheuser-Busch, Boeing, Chrysler, Doe Run, Enbridge, Explorer Pipeline, General
Motors, GKN, Ford, Hussmann, JW Aluminum, Monsanto, Pfizer, Procter & Gamble,
Nestlé Purina, Solutia and U.S. Silica.

1% For purposes of their filing, the Midwest TDUs include: Indiana Municipal
Power Agency, Madison Gas & Electric Company, Missouri River Energy Services,
Southern Minnesota Municipal Power Agency, and Wisconsin Public Power Inc.
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TOs, as is required by the TO Agreement. Union Electric argues that rather than simply
distributing revenues based on the Midwest ISO TOs’ revenue requirements as required
by the TO Agreement, the proposed offset for imputed revenues is a completely different
methodology for distributing revenues. Union Electric also argues that, by continuing to
exempt all of the Midwest ISO TOs from paying license-plate zonal transmission charges
for NITS taken to serve their bundled retail load after the transition period ends, the
proposal violates the requirement in Appendix C of the TO Agreement that the Midwest
ISO TOs take service under the TEMT to serve their bundled retail load after the
transition period ends.

13.  Union Electric further argues that the proposal results in phantom charges for
Union Electric’s bundled retail load, in violation of the Service Agreement’s provision
that Union Electric would not pay the license-plate zonal charges for service to its
bundled retail load. Moreover, Union Electric argues that, instead of such a conflicting
proposal, the Midwest 1SO and the Midwest ISO TOs should have filed to modify
section 37.3 of the TEMT to require all TOs to pay the license-plate zonal transmission
rates for NITS taken to serve their bundled retail load except to the extent that the TO, at
the time it joined Midwest ISO “was expressly prohibited from paying such charges by
order of a state regulatory authority. . . .”*’

14.  Detroit Edison and the Midwest 1SO TOs filed answers to Union Electric’s
comments. In addition to its answer to the comments supporting the filing, Union
Electric filed an answer to Detroit Edison and the Midwest ISO TOs’ answers. Union
Electric’s comments and the related answers are discussed in greater detail below.

15.  Inaddition, the Midwest ISO filed an answer to clarify its position on the filing.
First, the Midwest I1SO states that it joined the filing in its capacity as the administrator of
the TEMT and takes no position with respect to the merits of the proposed tariff revisions
or Union Electric’s objections. Second, the Midwest ISO states that, if the Commission
decides to institute settlement judge procedures, the Midwest ISO would participate only
as a neutral facilitator and will not take a position on the substance of the contested
issues.

V. Discussion

A. Procedural Matters

16.  Pursuant to Rule 214 of the Commission’s Rules of Practice and Procedure,
18 C.F.R. § 385.214 (2007), the notices of intervention and timely, unopposed motions
to intervene serve to make the entities that filed them parties to this proceeding.

7 Union Electric Protest at 15.
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17.  Pursuant to Rule 214(d) of the Commission’s Rules of Practice and Procedures,
18 C.F.R § 385.214(d) (2007), the Commission will grant the Ohio Commission’s late-
filed motion to intervene given its interest in this proceeding, the early stage of this
proceeding, and the absence of any undue prejudice or delay.

18.  Rule 213(a)(2) of the Commission’s Rules of Practice and Procedure, 18 C.F.R.
8§ 385.213(a)(2) (2007), prohibits an answer to a protest and/or answer unless otherwise
ordered by the decisional authority. We will accept the answers of Detroit Edison, the
Midwest 1SO, the Midwest ISO TOs and Union Electric because they have provided
information that assisted us in our decision-making process.

B. Substantive Matters

19.  Asdiscussed below, we will accept the Midwest 1SO and the Midwest ISO TOs’
proposed tariff revisions, as modified, to be effective February 3, 2008, as requested. We
also direct the Midwest ISO and the Midwest 1SO TOs to file, within 30 days of the date
of this order, a further compliance filing, as discussed below.

1. Whether the Proposed Tariff Revisions are Consistent
with the TO Agreement and the Service Agreement

a. Union Electric’s Protest

20.  Union Electric argues that the proposed tariff revisions would create
inconsistencies between the TO Agreement and the TEMT. First, Union Electric argues
that section 11.B.2 of Appendix C of the TO Agreement provides that bundled load “will
pay” the rate under the TEMT, but the proposed tariff revisions would “exempt Bundled
Load from paying” the TEMT rate, and “instead would simply impute, then deduct,
hypothetical revenues for such service.”*® Union Electric argues that, by continuing to
exempt all the Midwest ISO TOs from paying license-plate zonal transmission charges
for NITS taken to serve their bundled retail load after the transition period ends, the
proposal violates the requirement in Appendix C of the TO Agreement that the Midwest
ISO TOs take service under the TEMT to serve their bundled retail load after the
transition period ends.

21.  Second, Union Electric argues that the proposed tariff revisions are inconsistent
with the revenue distribution provisions of Appendix C. Union Electric argues that,
rather than simply distributing revenues based on the Midwest ISO TOs’ revenue
requirements, as required by section 111.B of Appendix C, the proposed tariff revisions
would require revenue distribution based on a formula where the Midwest ISO deducts

81d. at 12.
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the imputed revenue attributed to each formerly exempted TO from the total Schedule 9
revenues that are due to that TO. It argues that the proposal is inconsistent with
Appendix C because section 111.B.2 of Appendix C provides that revenue shortfalls or
excesses are to be distributed among the TOs “on a proportionate basis of revenue
requirements,” and this language does not contemplate imputed revenues or a
hypothetical allocation prior to distribution.

22.  Third, Union Electric argues that the Midwest ISO TOs cannot rely on the
provisions of section I11.B.1 of Appendix C, that each of the Midwest ISO TOs “shall
receive revenues, on a monthly basis, based on its revenue requirement calculated in
accordance with a formula filed with the FERC” for the post-transition period, to support
their proposal. Union Electric asserts that the proposed tariff revisions would change
how revenues are both collected and distributed, but section I11.B.1 of Appendix C relates
only to revenue distribution. Union Electric further maintains that the “formula” referred
to in section 111.B.1 is the revenue requirements formula in Attachment O of the TEMT.

23.  Fourth, Union Electric argues that the proposed tariff revisions violate the plain
terms of the TO Agreement because the Midwest ISO TOs failed to meet the requirement
that any adjustment to revenue distribution be made by a unanimous vote of the Midwest
ISO TOs. Union Electric argues that, rather than simply distributing revenues based on
the Midwest 1ISO TOs’ revenue requirements as required by the TO Agreement, the
proposed offset for imputed revenues is a completely different methodology for
distributing revenues. Union Electric argues that the proposal does not simply concern
the Midwest 1ISO TOs’ rates (which can be revised through a section 205 filing without
unanimous consent), but will alter revenue distribution and therefore, requires unanimous
consent under Article 11 of the TO Agreement. Union Electric argues that the filing is an
“end run” around the unanimity requirement of the TO Agreement and “an inappropriate
attempt to use the [s]ection 205 filing process to achieve indirectly an altered distribution
of revenues which the Applicants are not authorized to propose directly.”*® Union
Electric argues that the Midwest ISO and the Midwest ISO TOs do not provide a
justification for disregarding the unanimity provisions of the TO Agreement. Union
Electric argues that changes to the TO Agreement are subject to the Mobile-Sierra

¥d. at 11.
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“public interest” standard of review?® and the filing, based only on the just and
reasonable standard, cannot provide such a demonstration.*

24.  Union Electric also argues that the proposed tariff revisions violate the Service
Agreement. Union Electric argues that the proposal results in phantom charges for Union
Electric’s bundled retail load, in violation of the Service Agreement’s provision that
Union Electric would not pay the license-plate zonal charges for service to its bundled
retail load. To the extent the proposal seeks such de facto modification of the Service
Agreement, Union Electric argues, the Midwest 1SO and the Midwest ISO TOs have
failed to make the necessary showing of harm to the public interest, as required by
Mobile-Sierra. Union Electric further argues that modification of the Service Agreement
is further prohibited because alteration of any material terms of the Service Agreement
requires prior approval by the Missouri Commission.

25.  Based on the inconsistencies between the proposed tariff revisions and the TO
Agreement and the Service Agreement, Union Electric argues that the Midwest ISO and
the Midwest ISO TOs should have filed to modify section 37.3(a) of the TEMT to require
all the Midwest ISO TOs to pay the license-plate zonal transmission rates for NITS taken
to serve their bundled retail load except to the extent that the Midwest ISO TO, at the
time it joined the Midwest ISO, “was expressly prohibited from paying such charges by
order of a state regulatory authority. . . .”?

26.  Finally, Union Electric argues that to the extent the Commission concludes that
the issues around the filing should be set for settlement and hearing procedures, the
Commission should look at the “end result” of the proposal.”® Union Electric argues that
the Midwest 1SO and the Midwest ISO TOs “present[] the Commission with an

0 The doctrine derives its name from the companion cases, United Gas Pipe Line
Co. v. Mobile Gas Service Corp., 350 U.S. 332 (1956) (Mobile) and FPC v. Sierra
Pacific Power Co., 350 U.S. 348 (1956) (Sierra).

21 Union Electric Protest at 2 (citing ExxonMobil v. FERC, 430 F.3d 1166, 1171
(D.C. Cir. 2005)).

221d. at 15.

2 |d. at 20-24 (citing FPC v. Hope Natural Gas Co., 320 U.S. 591, 602 (1944)
(Hope); Jersey Cent. Power & Light Co. v. FERC, 810 F.2d 1168, 1177-78 (D.C. Cir.
1987); Washington Gas Light Co., Baker, 188 F.2d 11, 19 (D.C. Cir. 1950)).
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artificially narrow view of transmission revenue collection and distribution that is akin to
‘cherry-picking’ or ‘single-issue ratemaking.””%*

27.  Inthis regard, Union Electric notes that, on November 1, 2007, it filed an
application with the Missouri Commission seeking approval for its continued
participation in the Midwest ISO. That application contained a cost-benefit analysis
assessing Union Electric’s continued participation as a Midwest 1ISO TO. In the
application, Union Electric noted several uncertainties that could change its
recommendation for continued membership in the Midwest ISO. Union Electric’s
analysis of the Midwest 1SO and the Midwest ISO TOs’ proposal in this proceeding
indicates a potential reduction in transmission revenues for Union Electric of

$60 million/year; in comparison, the cost-benefit analysis showed the cumulative net
benefit of Midwest ISO membership to be $153 million over the next three years. Union
Electric also argues that the proposed tariff revision is particularly harmful to it in light of
several recent changes to the TEMT that have disproportionately adverse effects on the
interests of Union Electric’s customers and shareholders (e.g., the Regional Expansion
Criteria Benefits transmission expansion cost allocation and the current allocation of
revenue sufficiency guarantee charges). Union Electric states that, in light of the
significant financial impact of the instant proposal on Union Electric, it is no longer
certain whether it will be able to support its continued membership in the Midwest ISO.
Accordingly, to preserve its options should the Missouri Commission dictate termination
of Union Electric’s membership in the Midwest 1SO, Union Electric has provided the
Midwest ISO with notice of intent to withdraw as a Midwest ISO TO.

b. Answers to Union Electric’s Protest

28.  The Midwest 1ISO TOs disagree that the proposed tariff revisions conflict with
section 11.B.2 of Appendix C of the TO Agreement. First, the Midwest ISO TOs argue
that section 11.B.2, contrary to Union Electric’s assertion, does not require the Midwest
ISO TOs with bundled retail load to “pay” the TEMT rate for service to that load after the
end of the transition period, arguing that it only states that the TEMT “shall be applicable
to all transmission service arranged over Midwest 1SO transmission facilities,” including
for bundled retail load. The Midwest ISO TOs assert that the statement in section 11.B.2
that the TEMT is “applicable” to transmission service for bundled retail load
encompasses all applicable provisions of the TEMT, including section 37.3.

29.  Second, the Midwest ISO TOs disagree with Union Electric that the proposed
tariff revisions modify the revenue distribution methodology in Appendix C of the TO
Agreement. They argue that,

241d. at 3.
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[t]o the contrary, the amendment establishes a reasonable
method of implementing that methodology in light of the
circumstances that will prevail after the end of the Transition
Period. Appendix C to the [TO Agreement] gives each
Transmission Owner the right to “receive revenues . . . based
on its revenue requirement” and requires that any shortfall or
excess in annual revenues be “apportioned on a proportionate
basis of revenue requirements.” . . . But Appendix C does not
define which “revenues” are to be apportioned on this basis.
It is entirely consistent with this revenue distribution
methodology to define the revenues to be apportioned in the
TEMT.[*]

30.  Detroit Edison and the Midwest ISO TOs disagree that the filing violates the
unanimity requirement of the TO Agreement and maintain that the filing is properly
made under section 205. The Midwest ISO TOs argue that the potential for the
disproportionate and unreasonable allocation of revenues for transmission service arises
from the interaction of the post-transition period provisions of Appendix C of the TO
Agreement and the subsequent addition of section 37.3 of the TEMT and, accordingly, it
can be addressed by modifications to the provisions of either document.

31.  Detroit Edison and the Midwest ISO TOs further argue that the TO Agreement
makes a clear distinction between amendments to the TO Agreement’s revenue
distribution methodology and amendments to the transmission-related provisions of the
TEMT. The Midwest ISO TOs note that Appendix K of the TO Agreement specifically
permits any group of at least three Midwest ISO TOs (meeting a combined gross
transmission plant investment of at least $2.5 billion) to file under FPA section 205 to
amend any “tariff provision affecting transmission revenues.”® Detroit Edison and the
Midwest 1ISO TOs also state that a Midwest 1ISO TO (or group of Midwest ISO TOs) can
file under FPA section 205 to adjust their respective revenue requirements®’ and rates®
and, in addition authorizes both the Midwest 1ISO and a group of Midwest ISO TOs to
file to amend “any other transmission provision affecting transmission revenues.”?

% Midwest 1SO TOs Answer at 16 (internal citation omitted).
2% |d. at 12-13 (citing TO Agreement, App. K at §8 11.K, I1.A).
27 |d. at 13 (citing TO Agreement, App. K at §§ I.A, I1.G).

% 1d. (citing TO Agreement, App. K at §§ 11.B to I1.E).

2 |d. (citing TO Agreement, App. K at § 11.K).
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They argue that this latter provision refers to changes other than those establishing an
individual TOs’ rates or revenue requirements, and which affect transmission revenues of
all of the Midwest ISO TOs. Detroit Edison and the Midwest ISO TOs argue that the
proposed revisions to section 37.3(a) of the TEMT meet these standards. The Midwest
ISO TOs argue that Union Electric’s restrictive interpretation of Appendix K — which
would require unanimity for any filing that would have any effect on the distribution of
revenues — would be inconsistent with the compromise regarding filing rights embodied
in the TO Agreement.

32.  Furthermore, Detroit Edison and the Midwest 1ISO TOs argue that neither the
Service Agreement nor the related Settlement Agreement precludes acceptance of the
proposed tariff revisions filed under FPA section 205. They argue that the proposed
tariff revisions are consistent with the Service Agreement because they do not require
Union Electric to “pay the rate set forth in Schedule 9 of the [TEMT] for service to its
Bundled Retail Load . . .” and do not affect the Missouri Commission’s exclusive
exercise of jurisdiction over the transmission component of Union Electric’s rates to
serve its bundled retail load. Detroit Edison argues that the proposed tariff revisions
include “transmission revenues that the [Midwest ISO] would have received (but did not
receive) from [Union Electric] (and others) in the total transmission revenues available
for distribution to the [Midwest ISO TOs]. .. .”*

33.  Inaddition, the Midwest ISO TOs argue that nothing in the Service Agreement
“addresses whether and how the revenues that the [Midwest 1SO] would have received
for the network transmission service taken for the Bundled Load of [Union Electric] or
any other Transmission Owner would be treated for purposes of allocating revenues
among the Transmission Owners.”*! Further, the Midwest 1SO TOs assert that no
provision in the Service Agreement or Settlement Agreement entitles Union Electric “to a
revenue windfall after the end of the Transition Period, or suggests that the Missouri
[Commission] was concerned about the revenue distribution methodology during the
Transition Period, which provides for no such ‘benefit.””2

34.  Inaddition, Detroit Edison and the Midwest ISO TOs disagree that review of the
proposed tariff revisions is subject to the “public interest” standard of review. They
argue that, for the reasons stated above, the filing amends the TEMT, not the TO
Agreement or the Service Agreement. Accordingly, the filing is properly made under
section 205 and is subject to a just and reasonable standard of review.

% Detroit Edison Answer at 4.
31 Midwest ISO TOs Answer at 22 (internal citation omitted).

24,
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35.  The Midwest ISO TOs further challenge Union Electric’s alternative tariff
revision. First, the Midwest ISO TOs reiterate that their proposed tariff revisions create
no conflict that requires a remedy. Second, they argue that Union Electric’s proposal
would end the section 37.3(a) exemption for all other TOs, while preserving the
exemption for Union Electric, and that is discriminatory and preferential. Third, the
Midwest ISO TOs argue that Union Electric’s attempt to present a tariff revision in a
protest is procedurally defective and inconsistent with the filing burdens under FPA
sections 205 and 206.

36.  Finally, Detroit Edison and the Midwest ISO TOs argue that consideration of the
“end result” of the proposed tariff revisions compels acceptance of the filing. Detroit
Edison notes that, absent the proposed tariff revisions, Union Electric would be afforded
twice its transmission revenue requirement and other entities in Midwest ISO (including
Detroit Edison) would have to pay twice for the same transmission service. Detroit
Edison recognizes that the terms of the TO Agreement and the Service Agreement and
related Settlement Agreement with the Missouri Commission clearly conflict. However,
Detroit Edison believes that the intent of each agreement can be reconciled by the filing.
In particular, Detroit Edison states that the filing will both implement the transmission
revenue distribution approach envisioned in the TO Agreement and ensure that
transmission revenues continue to be distributed among the Midwest ISO TOs in a just
and reasonable manner, and will preserve the purpose of Union Electric’s Service
Agreement and related settlement agreement, which is to retain state commission
jurisdiction over bundled retail rates.

37.  Similarly, the Midwest 1ISO TOs argue that the proposed tariff revisions satisfy the
Hope test because

[i]t ensures that all revenues received for network service
provided under the TEMT are taken into account when
revenues are distributed to Transmission Owners based on
their revenue requirements; it avoids a situation in which
Transmission Owners with little or no Bundled Load would
be required to subsidize the revenue requirement of
Transmission Owners with substantial Bundled Load,
including, but not limited to [Union Electric]. It prevents a
Transmission Owner who is compensated for the portion of
its revenue requirement attributable to its Bundled Load in
the retail rates it charges to those customers from also
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receiving duplicative revenues from the [Midwest I1SO], at the
expense of other Transmission Owners.*

38.  Moreover, the Midwest ISO TOs argue that the “end result” test does not require
“the Commission to assess the reasonableness of the instant filing by weighing the
combined impact of acceptance of this filing and other ruling on [Union Electric] or any
other affected party.”** The Midwest ISO TOs maintain that Union Electric’s
speculation about whether or not it will recommend its continued participation in the
Midwest I1SO is not a valid objection to the proposed tariff revisions. Finally, the
Midwest ISO TOs argue that Union Electric has failed to support its request for
suspension and settlement and hearing procedures.

C. Union Electric’s Answer to Answers

39. Inits answer to Detroit Edison and the Midwest ISO TOs’ answers, Union Electric
reiterates its position that continuing to exempt Union Electric’s bundled retail load from
payment of Midwest ISO transmission rates is just and reasonable. Union Electric asserts
that “[t]he relevant contractual provisions have been on file with the Commission for
several years,” and the Midwest ISO TOs’ argument that they may have only recently
realized the effect of Union Electric’s exemption “is nothing more than a transparent
collateral attack on the Commission’s prior orders” accepting the existing TO
Agreement and TEMT provisions.

40.  Union Electric also reiterates its concern that the proposed tariff revisions are not
simply a way of “implementing” a revenue distribution methodology, but create a whole
new methodology to distribute revenues. Union Electric argues this is prohibited by the
TO Agreement without the unanimous support of the Midwest ISO TOs. Union Electric
maintains that the Midwest ISO TOs’ argument that the problem of potential
disproportionate revenues could be addressed by either modifying the TO Agreement or
the TEMT is flawed; Union Electric states that this interpretation eviscerates all meaning
from the explicit unanimity provision for changes to the revenue distribution
methodology. Union Electric also maintains that it does not dispute the right of certain
Midwest ISO TOs to make filings under section 205, as established in Appendix K of the
TO Agreement. It argues, however, that the specific exclusion for revenue distribution
takes precedent over the otherwise applicable requirements of Appendix K.

3 Midwest 1ISO TOs Answer at 28-29.
% 1d. at 28.

% Union Electric January 18 Answer at 4-5.
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41.  Union Electric further argues that the Midwest ISO TOs err in arguing that
because section 11.B.2 does not state that bundled load “shall pay,” the TO Agreement
does not require that bundled load pay the tariff rate in the post-transition period. Union
Electric argues that this reading is “overly technical . . . without giving proper weight to
the surrounding provisions.”® Union Electric argues that there is no exclusion that
would excuse bundled load from paying for transmission service in the post-transition
period.

42.  Inaddition, Union Electric argues that Detroit Edison errs in its references to the
“Intent” of the TO Agreement and Service Agreement. Union Electric states that if the
Commission is to determine the intent and credibility of the parties to the agreements,
this presents a factual dispute that requires a hearing.*’

43.  Finally, in support of its request for hearing procedures, Union Electric argues
that, “although a [FPA s]ection 205 proceeding generally focuses merely on the propriety
of the specific tariff changes proposed by the party commencing the proceedings, the
Commission retains the discretion to reconsider the propriety of previously-approved
tariff components in light of those components’ ‘interaction with’ the newly proposed
amendments.”*

d. Commission Determination

44.  For the reasons discussed below, we find that the proposed tariff revisions, as
modified below, are just and reasonable. The TEMT currently implements the
transmission pricing and revenue distribution provisions in Appendix C of the TO
Agreement as applicable to the transition period for use of license-plate rates, which ends
February 1, 2008. The license-plate zonal transmission charges reflect the costs of each
of the Midwest ISO TQO’s facilities allocated to deliveries to load within its pricing zone.
The TEMT exempts the Midwest ISO TOs from paying the license-plate zonal
transmission charges for transmission service for their bundled retail load and GFAs.
Instead, the Midwest ISO TOs recover the portion of their transmission revenue
requirement allocable to such transmission service directly from their bundled retail and
GFA customers, and recover the balance of their revenue requirement through revenues
collected from other TEMT customers by the Midwest 1SO and distributed to the

%1d. at 7.

%7 1d. at 8-9 (citing El Paso Elec. Co. v. Tucson Elec. Power Co., 117 FERC
161,017, at P 12 (2006); Columbia Gas Transmission Co. v. Tenn. Gas Pipeline Co.,
109 FERC { 61,055, at P 15 (2004)).

8 1d. at 12.
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Midwest ISO TOs. Because the revenues collected by the Midwest ISO for transmission
service for delivery within each pricing zone are fully distributed to the Midwest ISO TO
whose facilities comprise the license-plate pricing zone, the TEMT rates and revenue
distribution are designed to provide all the Midwest ISO TOs an opportunity to receive
revenues, either directly from bundled retail and GFA customers, or indirectly from other
TEMT customers through the Midwest ISO, on a comparable basis to fully recover their
revenue requirements.

45.  Under Appendix C of the TO Agreement, the revenue distribution methodology
changes effective February 1, 2008. Instead of assigning revenues collected by the
Midwest I1SO for transmission service for delivery within each pricing zone fully to the
Midwest ISO TO whose facilities comprise the license-plate pricing zone, each Midwest
ISO TO will receive revenues based on its revenue requirement, with any over- or under-
recovery shared on the same basis. As modified herein, the proposed changes to require
the Midwest I1SO to recognize in its revenue distribution the revenues that the TOs
receive directly from their bundled retail and GFA customers, in addition to the revenues
that the Midwest ISO receives from other TEMT customers are necessary to
accommodate the change in the revenue distribution methodology to ensure that each
Midwest 1ISO TO receives revenues for TEMT service on a comparable basis, i.e., based
on its revenue requirement.

46.  In contrast, without the proposed changes, those Midwest ISO TOs with bundled
retail load or significant GFA load would receive aggregate transmission revenues, those
received directly from their bundled retail and GFA customers, and those received
indirectly from other TEMT customers through the Midwest 1SO, that are proportionately
greater than their revenue requirements. This windfall would be at the expense of other
Midwest 1ISO TOs without bundled retail load or significant GFA load, who would
receive aggregate revenues that are proportionately less than their revenue requirements.
According to the Midwest ISO TOs’ estimates, without the proposed revisions, the stand-
alone transmission companies with no bundled retail load would, as a group, see an
annual decrease in revenues of approximately $420 million,* beginning February 1,
2008, while the remaining Midwest ISO TOs would, as a group, see a corresponding
increase.

% The stand-alone transmission companies who would experience under-recovery
of their transmission revenue requirements absent the proposed TEMT revisions are:
ATCLLC, ATSI, International Transmission, and METC.

%0 See Filing at 5 and Att. F.
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47.  We find that the proposed tariff revisions, as modified below, are consistent with
the TO Agreement and the Service Agreement.** These tariff revisions are necessary to
ensure that each Midwest ISO TO receives revenues consistent with the post-transition
revenue distribution methodology in Appendix C of the TO Agreement, i.e., based on its
revenue requirement. Moreover, the proposed revisions do not require Union Electric to
pay the license-plate zonal transmission rates for NITS taken to serve its bundled retail
load, consistent with the Service Agreement. Further, Union Electric does not raise any
issues of material fact that would warrant settlement and hearing procedures.*?
Accordingly, we accept the proposed revisions, as modified below.

1 We agree with Union Electric that the TO Agreement and Service Agreement
impose a Mobile-Sierra standard of review. Accordingly, the Commission may modify
those agreements only if it “adversely affect[s] the public interest.” Sierra, 350 U.S. at
355. That standard is a demanding one, satisfied only in extraordinary “circumstances of
unequivocal public necessity.” Permian Basin Area Rate Cases, 390 U.S. 747, 822
(1968). However, as discussed below, we find that the proposed tariff revisions are
consistent with the TO Agreement and Service Agreement. Accordingly, there is no need
to address changes to those documents.

2 For the reasons discussed below, we find there are no material facts in dispute
that would warrant a trial-type hearing. We also do not believe that extrinsic evidence is
necessary to interpret the terms of the TO Agreement on this issue. See Ohio Power
Co.v. FERC, 744 F.2d 162, 168 (2004) (“Extrinsic evidence regarding the interpretation
of a contract is considered when the meaning of the contract cannot be determined from
its text and structure or from the application of canons of contract interpretation.”).
Accordingly, we deny Union Electric’s request for settlement and hearing procedures.
Moreover, the decision whether to conduct a trial-type hearing is in the Commission’s
discretion, and it is not an abuse of that discretion to deny a request for hearing when
there are no material facts in dispute. Woolen Mill Associates v. FERC, 917 F.2d 589,
592 (D.C. Cir. 1990) (Woolen v. FERC); Penn. Pub. Utility Comm’n v. FERC, 881 F.2d
1123, 1226 (D.C. Cir. 1989) (PPUC v. FERC); Cerro Wire & Cable Co. v. FERC, 677
F.2d 124, 128-29 (D.C. Cir. 1982) (Cerro v. FERC). Further, mere allegations of
disputed fact are insufficient to mandate a hearing; a petitioner must make an adequate
proffer of evidence to support them. Woolen v. FERC, 917 F.2d at 592; PPUC v. FERC,
881 F.2d at 1126; Cerro v. FERC, 677 F.2d at 129. Accordingly, there is no need to
discuss the Hope “end result” test.
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I Whether the Proposed Tariff Revisions
are Consistent with the TO Agreement

48.  We conclude that the TO Agreement is ambiguous on the question of whether a
non-unanimous group of Midwest ISO TOs can exercise their section 205 filing rights to
revise the TEMT as proposed here.** Appendix C to the TO Agreement does not define
specific rates, terms and conditions of service applicable to NITS used to serve the
Midwest ISO TOs’ bundled retail load, nor does it define the revenue requirements or
revenues to be used for distributing revenues to the Midwest ISO TOs, or the manner in
which the Midwest 1SO TOs receive or collect revenues for TEMT service. Rather, the
rates, terms and conditions of transmission service, as well as the revenue requirements
used to derive the rates, the resulting revenues, and the manner in which revenues are
received or collected by the Midwest ISO TOs, are defined by the TEMT, and as the
Midwest ISO TOs and Detroit Edison point out, Appendix K to the TO Agreement
specifically preserves the rights of a subset of the Midwest ISO TOs to make a

section 205 filing with regard to rates or other tariff provisions affecting more than one
Midwest 1ISO TO.** After careful consideration of the whole of the TO Agreement,* and

*® The test for determining whether the language in a contract is ambiguous is
whether the language at issue is “reasonably susceptible of different constructions or
interpretations.” Papago Tribal Util. Auth. v. FERC, 723 F.2d 950, 955 (D.C. Cir. 1983)
(internal citation omitted); see also El Paso Elec. Co. v. Tucson Elec. Power Co., 115
FERC 161,101, at P 32 (2006), order on reh’g, 117 FERC { 61,017 (2006), order on
further reh’g, 118 FERC { 61,247 (2007) (citing, inter alia, Ameren Serv. Co. v. FERC,
330 F.3d 494, 499 (D.C. Cir. 2003), Duke Power Co. v. FERC, 864 F.2d 823, 828-29
(D.C. Cir. 1989)).

“ TO Agreement, App. K at §§ 11.D (Rates Affecting More Than One Zone and
Through and Out Rates), 11.K (Other Provisions Affecting Transmission Revenues).

> «A fundamental tenet of contract interpretation is that a contract provision
should be interpreted, where possible, as consistent with the contract as a whole and that
contract must be interpreted as a whole.” Sw. Power Pool, Inc., 109 FERC { 61,010, at
P 25 (2004) (SPP), pet. for review dismissed sub nom. N.M. Att’y General v. FERC, 466
F.3d 120 (D.C. Cir. 2006) (citing Clyburn v. 1411 K St. Ltd. Partnership, 628 A.2d 1015,
1018 (D.C. 1993); BWX Elecs., Inc. v. Control Data Corp., 929 F.2d 707, 711 (D.C. Cir.
1991). In SPP, the Commission stated:

Our ruling conforms to the generally accepted canons of
contract interpretation; which require that: (1) a contract
should be interpreted as an integrated whole; (2) provisions of
a contract should normally not be interpreted as being in
(continued)
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the way in which the TO Agreement operates with the TEMT we find that the proposed
tariff revisions, as modified below, are consistent with the TO Agreement’s provisions
for treating bundled retail load under the TEMT and for distributing transmission
revenues.

49.  We agree with Union Electric that the language in the TO Agreement describes
the methodology for distributing revenues after the transition period ends on February 1,
2008. Section 11.B.2 of Appendix C of the TO Agreement provides that, after the
transition period ends, the TEMT *shall be applicable to all transmission service arranged
over Midwest I1SO facilities,” including bundled retail load and load served under GFAs.
Section I11.B.1 of Appendix C provides that, after the transition period ends, “[e]ach
owner shall receive revenues, on a monthly basis, based on its revenue requirement
calculated in accordance with a formula filed with the FERC.” In addition,

section I11.B.2 provides that “[i]f Midwest ISO revenues are insufficient to satisfy
revenue requirements in any year for any reason, then the shortfall shall be apportioned
on a proportionate basis of revenue requirements (e.g., an Owner whose revenue
requirements are ten percent (10%) of the total Midwest 1SO revenue requirements shall
bear $1 million of a total $10 million shortfall),” and “[i]f Midwest ISO revenues exceed
revenue requirements in any year, then any additional revenues shall be distributed on the
same basis used for apportioning shortfalls.”

50. However, we do not believe this language precludes the proposed revisions to the
TEMT. First, the license-plate zonal transmission charges in Schedule 9 of the TEMT
reflect the costs of each Midwest ISO TO’s facilities allocated to deliveries to load within
its pricing zone. Because the Midwest ISO TOs already recover such costs directly from
bundled retail load through their retail rates, no additional charges are necessary, and
therefore, the Commission exempted the Midwest ISO TOs from such charges for service
for their bundled retail load during the initial six-year transition period for license-plate

conflict; and (3) a more particular and specific clause of
contract should prevail over a more general clause.

Id. (citing Restatement (Second) of Contracts § 203(a), cmt. b (1979) (contract should be
interpreted as a whole, with no part assumed to be superfluous); Brinderson-Newberg
Joint Venture v. Pacific Erectors, Inc., 971 F.2d 272, 278-79 (9th Cir. 1992) (contract
should be interpreted to give meaning to each of its provisions); Hawthorne Land
Company v. U.S., 309 F.3d 888 (2002); Cruden v. Bank of New York, 957 F.2d 961,

976 (2d Cir. 1992) (“The entire contract must be considered, and all parts of it reconciled,
if possible, in order to avoid an inconsistency.”)).
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rates.*® Because the Commission has accepted the continuation of the license-plate rate
design under Schedule 9 beyond the initial six-year transition period,*” it remains
unnecessary for the TOs to pay the Schedule 9 rate for service for their bundled retail
load.

51.  However, in order to ensure that each of the Midwest ISO TOs “receive[s]
revenues . . . based on its revenue requirement” as required by the section 111.B.1 of
Appendix C of the TO Agreement, it is necessary for the Midwest ISO to take into
account the transmission revenues that the TOs receive directly from their bundled retail
load and GFA customers when distributing the transmission revenues that the Midwest
ISO does collect for transmission service under the TEMT. The Midwest ISO TOs’
proposal to have the Midwest ISO impute revenues for service for the TOs’ bundled
retail load, subject to modification as discussed below, serves this purpose. It will ensure
that each of the Midwest ISO TOs receives revenues, either directly from its bundled
retail load or GFA customers, or from transmission customers under the TEMT indirectly
through the Midwest I1SO, in proportion to its revenue requirement. In contrast, under
Union Electric’s interpretation, because the revenues it receives directly from its bundled
retail load would not be taken into account in the Midwest ISO’s revenue distribution,
Union Electric would receive revenues for service under the TEMT (directly from its
bundled retail load and GFA customers, and indirectly through the Midwest 1SO) that are
far greater than the proportionate basis of its revenue requirement, contrary to the
requirements of the TO Agreement.

% See Opinion 453-A, 97 FERC at 61,413 (“Because the existing agreements
already provide for recovery of the costs of serving the bundled retail and grandfathered
customers, these transmission-owning members will be exempt, during the transition
period, from rates under the Midwest ISO Tariff for services provided pursuant to the
existing agreements, except the Cost Adder which, consistent with the discussion above,
will reimburse the Midwest 1SO for the services it performs that benefit all users of the
grid . . ..”) (internal citation omitted); see also Midwest 1ISO, December 31, 2001 Filing,
Docket No. ER98-1438-010 at 2 (“[A]s the Commission has previously recognized, with
respect to bundled load, Transmission Owners generally will not be required to pay
network service charges under Schedule 9 as bundled load already is paying for the costs
of these facilities in their bundled rates, and no additional charge is necessary. . . .
Eliminating the payment eliminates the need for the Midwest ISO to bill and collect these
charges and saves the Transmission Owners the expense of financing these payments
until they receive the same monies back.” (internal citation omitted)).

" Midwest Indep. Transmission Sys. Operator, Inc., 122 FERC § 61,081 at
(2008).
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52.  Moreover, we disagree with Union Electric that the proposed revisions to

section 37.3(a) of the TEMT conflict with section 11.B.2 of Appendix C of the TO
Agreement. Union Electric argues that section 11.B.2 of Appendix C of the TO
Agreement provides that bundled load “will pay” the rate under the TEMT, but the
proposed tariff revisions would continue to exempt the Midwest ISO TOs from paying
the license-plate zonal transmission charges for NITS taken to serve their bundled retail
load. However, section 11.B.2 of Appendix C provides that the TEMT *“shall be
applicable to all transmission service arranged over Midwest ISO facilities.” It does not
require that the Midwest ISO TOs pay the license-plate zonal transmission charges for
NITS taken to serve their bundled retail load. Consistent with section I1.B.2 of
Appendix C, under the Midwest 1SO and the Midwest ISO TOs’ proposal, the Midwest
ISO TOs will continue to take transmission service under the TEMT to serve their
bundled retail load and will be subject to all applicable provisions of the TEMT for such
service, including section 37.3. The fact that section I1.A.3 of Appendix C is specific that
the Midwest 1ISO TOs were not to pay the license-plate zonal transmission charges during
the transition period does not require a different interpretation of section 11.B.2. Because
Appendix C of the TO Agreement prescribed a license-plate rate design during the
transition period, it was more specific about the rates, terms and conditions of service for
bundled retail load during the transition period. In contrast, Appendix C of the TO
Agreement does not prescribe the rate design for the post-transition period and,
accordingly, is understandably less specific about the rates, terms and conditions of
service for bundled retail load after the transition period, in order to accommodate
whatever rate design is accepted for the post-transition period in the TEMT.

53.  Nor do we agree with Union Electric’s arguments that the proposed revisions
conflict with Appendix C’s provisions for treating revenue shortfalls or excesses during
the post-transition period. Under the proposal, as modified herein, after accounting for
the revenues for all service under the TEMT, both those revenues received directly by the
TOs from bundled retail load and GFA customers and those revenues received indirectly
through the Midwest ISO from other transmission customers under the TEMT, any
shortfalls or excesses will be allocated on a proportionate basis of revenue requirements
consistent with section 111.B.2 of Appendix C.

54.  Union Electric further maintains that the “formula” referred to in section I11.B.1 of
Appendix C of the TO Agreement is the revenue requirements formula in Attachment O
of the TEMT. However, contrary to Union Electric’s suggestion, the revenue
requirements used for distributing revenues under the proposal are the revenue
requirements resulting from the rate formula in Attachment O of the TEMT.

55.  Finally, we disagree with Union Electric that the proposed tariff revisions are a
collateral attack on the Commission’s prior orders. In its prior orders, the Commission
found the existing TEMT provisions to be just and reasonable as a means to implement
the methodology for distributing revenue requirements during the transition period.



Docket No. ER08-296-000 - 24 -

However, the proposed tariff revisions implement the methodology for distributing
revenue requirements after the transition period and the Midwest 1SO and the Midwest
ISO TOs properly filed these proposed tariff revisions under section 205 of the FPA.

i. Whether the Proposed Tariff Revisions
are Consistent with the Service Agreement

56.  We also disagree with Union Electric that the proposed revisions violate the
Service Agreement. Article Il of the Service Agreement provides that “in accordance
with [s]ection 37.3 of the [TEMT],” Union Electric “shall not pay charges pursuant to
Schedules 1 through 6 and Schedule 9” of the TEMT for its bundled retail load.*®
Section 37.3, even with the proposed revisions to impute revenues for service for the
TOs’ bundled retail load, still provides that Midwest ISO TOs taking service under the
TEMT to serve their bundled retail load shall not pay these license-plate zonal charges.
As stated by the Midwest ISO and Union Electric when filing the Service Agreement,
“[t]he principal purpose of the [Settlement Agreement] is to ensure the [Missouri
Commission’s] continuing ability to set the transmission component of [Union Electric’s]
rates to serve bundled retail load.”*® The Missouri Commission’s regulation of the
bundled retail rate would remain intact under the proposed revisions accepted in this
order.

57.  Moreover, when the Commission originally accepted the Service Agreement, the
Commission specifically stated that “to eliminate any concern about undue
discrimination and to satisfy the filing requirements of the FPA, we will impute the
existing OATT rate to that service.”®® The Midwest ISO and the Midwest 1ISO TOs’
proposal to impute revenues for service to bundled retail load at the existing Schedule 9
rate is consistent with this determination.

“8 See Service Agreement, Art. |11 (Rate for Transmission Service to Serve
Bundled Retail Load) at § 3.1.

* Midwest 1SO and Union Electric February 19, 2004 Filing, Docket No. ER04-
571-000, Transmittal Letter at 4.

*0 Midwest Indep. Transmission Sys. Operator, Inc., 106 FERC { 61,293 at P 22
(emphasis added).
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2. Whether the Proposed Tariff Revisions Would
Create Inconsistencies With the Treatment of GFAS

a. Union Electric’s Protest

58.  Union Electric argues that the treatment of bundled load under the proposed tariff
revisions is inconsistent with the treatment of load served under carved-out GFAs. Under
the TEMT, the carved-out GFA load is exempted from paying the zonal transmission
rates set by the Midwest ISO, and instead pays under the terms of its agreements that pre-
date creation of or the decision to join the Midwest 1SO.>* Union Electric argues that it is
discriminatory to allow the Midwest ISO TOs with GFASs to not contribute revenues for
their GFA load, but still receive a distribution of revenues based on a revenue
requirement that includes the cost of serving all load, including GFA load, but to not
permit the same treatment for Union Electric’s bundled load under the Service
Agreement. 2

b. Answers to Union Electric’s Protest

59.  Detroit Edison and the Midwest ISO TOs argue that Union Electric’s claim of
discrimination vis-a-vis GFASs is baseless. Detroit Edison maintains that because the
filing does not contradict the Service Agreement or the terms of the Settlement
Agreement,®® “the need to honor the “settled expectations of the parties’ . . . — the issue
FERC faced when it addressed [GFAS] — is not even before the Commission in this

case.”>*

60. The Midwest ISO TOs argue that, contrary to Union Electric’s contentions, the
revenues from load served under GFAs will be taken into account in the distribution of
revenues on the basis of the TOs’ revenue requirements after the end of the transition
period, because revenues from GFAs are taken into account in establishing those revenue

L TEMT at § 38.8.4.6; see also Midwest Indep. Transmission Sys. Operator, Inc.,
121 FERC 1 61,166 (2007) (accepting continuation of GFA carve-outs in the post-
transition period).

>2 Union Electric Protest at 17-18. Union Electric argues that the carved-out GFA
load accounts for an estimated $140 million in annual revenue not collected or available
to be distributed under the TO Agreement, but Union Electric’s bundled load represents
approximately $60 million of annual revenue. Id. at 18.

>3 See section IV.B.1, supra.

% Detroit Edison Answer at 5 n.3.
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requirements. The Midwest ISO TOs argue that, in calculating a Midwest ISO TO’s
revenue crediting mechanism in Attachment O, Note T to that attachment provides that
revenues from GFAs are explicitly taken into account for Midwest 1SO TOs providing
service under the GFA when revenues are distributed in proportion to the Midwest ISO
TOs’ revenue requirements.” The Midwest 1SO TOs argue that the proposed tariff
revisions would produce the same result for revenues associated with bundled load.

C. Union Electric’s Answer to Answers

61. Inits answer to Detroit Edison and the Midwest ISO TOs’ answers, Union Electric
argues that the Midwest ISO TOs’ reliance on Note T of Attachment O is flawed. Union
Electric maintains that Note T “does not inform whether revenues and load associated
with GFAs are included in calculating a Transmission Owner’s revenue credit. It only
gives instruction as to what types of revenues are to be included in the revenue credit if
the revenues from a GFA are included in a revenue credit.”®

62.  Union Electric also argues that the Midwest ISO TOs ignore Note S, which
provides instruction as to the treatment of GFAs with regard to the revenue requirements
formula. Union Electric maintains that Note S “demonstrates that transmission revenues
associated with unchanged GFA are not treated as credits to the revenue requirements;
rather, unchanged GFA load is included in the divisor for the purpose of calculating
rates. . . .”>" Union Electric asserts that the direct conflict on these questions of TEMT
interpretation with respect to GFAs raises material issues of fact for which a hearing is
necessary.

d. Commission Determination

63.  Similar to the exemption under section 37.3(a) of the TEMT for service for the
Midwest ISO TOs’ bundled retail load, sections 37.3(b) and 37.3(c) exempt the Midwest
ISO TOs from paying certain charges associated with PTP Service and NITS that they
take under the TEMT to meet their obligations under their GFAs.*® We agree with Union

>> Midwest 1ISO TOs Answer at 26 (citing TEMT, Att. O, Note T, at 5).
*% Union Electric January 18 Answer at 10.
>’ |d. at 11 (citing TEMT, Att. O, Note S, at 1).

> While Union Electric cites provisions in section 38.8.4.6 of the TEMT
exempting “carved-out” GFAs from certain charges under the TEMT, Union Electric
Protest at 17, section 37.3 exempts all GFAs from the transmission charges in
Schedules 7, 8, and 9 that are relevant to the instant proceeding.
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Electric that it would be unduly discriminatory for the Midwest I1SO to distribute
revenues to the Midwest ISO TOs with GFAs based on a revenue requirement that
includes the costs of serving the GFA customers without also accounting for the revenues
that the Midwest ISO TOs receive pursuant to the terms of their GFAs. Instead, the
revenues that the Midwest ISO TOs receive directly from their GFA customers should be
taken into account in the Midwest 1SO’s revenue distribution in a manner similar to the
revenues that the Midwest ISO TOs receive directly from their bundled retail load. We
agree with the Midwest 1ISO TOs that, to the extent that revenues that a Midwest ISO TO
receives directly from its GFA customers is already reflected as a revenue credit in the
Attachment O rate formula, the revenues are already taken into consideration in the
revenue distribution. However, as Union Electric points out in its answer, not all of the
revenues that a TO receives directly from its GFA customers are reflected as a revenue
credit in Attachment O. Rather, only revenues received pursuant to GFAs whose rates
have been changed to eliminate or mitigate rate pancaking are revenue credited; for all
other GFAs, the load or contract demand is included in the Attachment O rate
denominator and the revenues are not credited in the revenue requirement. Accordingly,
sections 37.3(b) and 37.3(c) of the TEMT should be revised to require the Midwest 1SO,
while distributing revenues, to impute revenues for GFAs where the load or contract
demand is included in the rate denominator. The Midwest ISO and the Midwest ISO
TOs are directed to submit revised tariff sheets reflecting these revisions, within 30 days
of the date of this order.

3. Additional Modifications to the Proposed Tariff Revisions

a. Comments

64. Integrys asks the Commission to direct the Midwest ISO and the Midwest ISO
TOs to capitalize the proposed term “imputed revenues” in proposed section 37.3 of the
TEMT. Integrys argues that “[t]he proposed term is defined in [s]ection 37.3, and thus
should be capitalized so that it can be recognized as a defined term when used.”>®

b. Answers

65. The Midwest ISO TOs argue that this change is not necessary. They maintain that
the phrase “imputed revenues” is used only once and is defined in that same section. The
Midwest ISO TOs assert that “there is no likelihood of the phrase being misunderstood or
confused in another section of the TEMT, and that adding this phrase to the long list of
defined terms therefore is unnecessary.”®

> Integrys Comments at 3.

% Midwest ISO TOs Answer at 36.
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C. Commission Determination

66.  We agree with the Midwest ISO TOs that, because the term “imputed revenues” is
not referenced elsewhere in the TEMT, there is no need to capitalize and formally define
the term. The proposed tariff revisions specify in adequate detail how the imputed
revenues will be quantified. Accordingly, we will not require the Midwest ISO and the
Midwest 1ISO TOs to capitalize the term “imputed revenues” in proposed section 37.3 of
the TEMT.

The Commission orders:

(A)  The Midwest ISO and the Midwest ISO TOs’ proposed tariff revisions are
hereby conditionally accepted for filing, effective February 3, 2008, as discussed in the
body of this order.

(B) The Midwest ISO and the Midwest ISO TOs are hereby directed to make a
compliance filing, within 30 days of the date of this order, as discussed in the body of
this order.

By the Commission.

(SEAL)

Kimberly D. Bose,
Secretary.
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