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BEFORE THE

FEDERAL ENERGY REGULATORY COW SSI ON

IN THE MATTER OF:

PROPCSED RULENMAKI NG FOR HYDRCELECTRIC  : Docket Nunber
POST- WORKSHOP  STAKEHOLDER DRAFTI NG : RMD2-16- 000
SESSI ON

Conm ssi on Meeting Room
Federal Energy Regul atory
Commi ssi on

888 First Street, NE

Washi ngton, D. C

Friday, May 2, 2003

The above-entitled matter cane on for a neeting,
pursuant to notice at 11:05 a.m before Ken Kearns

(rmoder at or) presiding.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

PROCEEDI NGS
(11:05 a. m)

MR WELCH  Ckay, everybody, it's 11:00, and tine for
the final phase, the cul mnation of our four days of effort
in our stakehol der drafting sessions.

On behal f of FERC and FERC staff, I'd really like to
t hank everyone here for their hard work. | know Goup 3 did
a lot of hard work.

(Laughter.)

MR WELCH  You know, the rest of you, in the next
coupl e of hours here, are going to have to denonstrate for
nme that you did hard work, too, but |I did sit in on a lot of
t he sessions, sone of the of the caucuses and sub-caucuses
and those types of things.

| really would Iike to express ny appreciation to
everybody for all the hard work that you' ve done this week,
all the thinking and the negotiating and the caucusing. And
| just want to say that |I'm hoping we're going to hear about
a lot of recommendations and group agreenents and that, and
that's really great.

But al so know that just your efforts in working and the
conversations that | heard and Ann heard and Liz heard,
really -- it's going to go a long way in helping us really
under st and where people are comng fromand a | ot of great

i deas are going to cone out of just the conversations
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t hensel ves.

| mean, it's one thing to read sonebody's coment
letter, but it's another thing to actually hear them explain
t hensel ves, hear themtal k, hear themreact to other people
and what they say. That, to ne, is the nost val uable part,
just listening to the way you' ve devel oped your
recomendations. So that has been extrenely val uable to us
at FERC staff in putting this rule together.

So, having said that, 1'mgoing to turn things over to
Ken, who is going to sort of oversee and facilitate this
final session. Again, thank you to Kearns and Wst, and
your entire staff.

(Appl ause.)

MR WELCH They're doing a great job, and, thank god,
| didn't have to do it, so | could actually concentrate on
ny work. So here you go, Ken

MR KEARNS: Wien we started | ast Tuesday, you nay
renenber that | said that on behalf of nyself and ny
col | eagues, that we were delighted to have the opportunity
to work with you all. W took a vote again this norning,
and we're still delighted.

(Laughter.)

MR KEARNS: |In fact, we're very delighted. W didn't
vote last night at 10:00, however. Let ne kind of describe

what we intend to do today, and nmaybe add a coupl e of ground
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rul es.

And one of the ground rules is, just to note that this
session is being transcribed by David. David and I have
wor ked toget her a nunber of tinmes, and that neans that when
you have sonmething to say, please identify yourself, like
Ken Kearns, so that David knows who is speaking, and then go
ahead with your comments. So that's one of the ground
rul es.

Secondly, what we intend to do is to try and give
summari es of each of the breakout sessions' discussions.

And as Timnmentioned, in some cases, we'll have
recomendations to show you; in others, we want to give you
sone flavor of the discussions, even when we were not able
to get the reconmendati ons.

We have Power Point slides to help guide the presenters,
and after the presentation, we would hope that other nenbers
of that sane breakout session, if they have sone
clarifications or we haven't said it quite right in the
initial summary, get an opportunity to again just add and
hel p us understand the flavor of the conversations.

|f there are then questions from people who were not
participants in the breakout sessions, we'll spend a little
bit of tinme trying to answer questions. But | do want to
make sure that this is not a tinme to offer your conments one

nore round, and it really isn't a time to continue the
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debat e.

It is just to ask questions of clarification for the
breakout sessions. So | hope that's fairly clear.

And now | need to ask, do | need to stall anynore? So
we need to get Session |'s Powerpoint.

M5. KEIL: My | ask a question?

MR KEARNS: Yes, you may.

M5. KEIL: The agenda, as witten, shows us breaking

for lunch and then reconvening. Since people -- I'msorry,
this is Julie Keil, Portland CGeneral Electric.
| f peopl e have enough energy here, 1'd recomend t hat

we just notor on through this and then pat each other on the
back and go hone, rather than taking a |unch break.

(Appl ause.)

MR KEARNS: Sensing a lot of -- that, in fact, nay
encourage us to be a little quicker about it, as well. W'd
actual Iy thought about assessing that around noon, but it
seens |like that's where you want to go.

So, Julie, you get to -- we're going to tal k about
di spute resolution first, and Julie gets to set the exanple
for how quickly we can do this.

(Slide.)

M5. KEIL: Maybe just two seconds to set this in
context. This is one of the topics that of the study group.

VW had five topics; we only got to three of them so if
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you' re expecting us to tal k about changes to the TOP, we
didn't get there. And we didn't get to this other survey,
ot her study-related issues. Mybe there weren't any, but,
in any event, we didn't get there.

So we did cover study criteria, the study dispute
resol ution process, and conduct of studies. So, Christina,
let's go to the second one.

(Slide.)

M5. KEIL: One of the big things we were able to agree
on or -- | guess |I'd say agree on. W have to use these
wor ds sonmewhat cautiously -- was the advisability, the
benefits of a technical advisory neeting to help informthe
di spute resol ution panel.

Recal | that this is set in the context of the rules
proposal that study disputes at the end gane, wll be
resol ved by a panel that then nakes a recommendation to the
Director. | guess one other thing to set this in context,
the group's overall preference, overall guidance to the FERC
rule-witers, is that we want this to be a process of |ast
resort.

That is to say that we want appropriate incentives to
do the study process well, early on in the process between
the parties, wthout invoking this process, and appropriate
di sincentives to using it. That is to say, it shouldn't be

an easy thing to invoke or use, but once you do it, it
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shoul d be functional and should provide the right
information to make a good deci si on.

Qur review of this technical advisory neeting was a
good tool to do that. Again, its function is to informthe
di spute resolution panel. It is open to all participants in
t he proceedi ng; anyone can cone to this neeting, nmake a
short presentation, and be avail able for questions and
answers fromthe panel.

And the panel will really be in control of how they run
that neeting, but the enphasis for us was very brief
present ati ons, understandi ng that everyone had al ready nade
witten subm ssions, but really allow an interchange between
the parties and the panel.

And our goal, although FERC was not as pl eased about
this recomendati on as they m ght have been about sone
ot hers, was that the neeting should be held in sonme | ocal
area close to the project in question.

That would help facilitate participation by al
parties, if you got it sort of closer to hone.

| think we're ready, Christine.

(Slide.)

M5. KEIL: Another list of recommendations: This was
one was with relationship to the dispute resol ution panel
itself and how it operates.

We had an extensive discussion of the rule of how you
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woul d apply ex parte to this panel, and whether or not they
were allowed to go outside of the process and seek gui dance
fromothers. Qur collective answer to that was no; we
wanted themto be in the -- in the name of transparency in
the process, we wanted themto be [imted to what was

provi ded for themunder the regulations that we're crafting.

W tal ked extensively about concepts that would all ow
i ssues to be clunped, so that one panel would deal with --
for instance, if there were nultiple issues about fisheries,
one panel would deal with all of the fisheries issues, one
panel would deal with all of the cultural resources issues
and so on, assumng that you had a project with nultiple
di sput es over studies.

W al so di scussed at sone |ength, although this wasn't
a big issue for us, who would sort of organize the panel.

VW needed sort of a regulatory hook, and FERC s clearly the
panel organi zer at the end of the day, and FERC would get to
designate the Chair, but would not necessarily chair the
panel itself.

And so that would be nore of a negotiation between FERC
and the panel nenbers about who would get to run the show.
Christine, the next one.

(Slide.)

M5. KEIL: Qher topics discussed: You m ght inmagine
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that the ones | just showed you were anong the easi er ones,
al t hough they did take us sonme tinme. W had a |lot of very
good di scussion about this list of issues.

The first one there is who will abide by -- we tried to
get away fromthe words, "be bound by," since that seened to
have connotations that people were very unconfortabl e about,
so we tried to have an open di scussion about the
consequences of a dispute resolution decision, and what it
nmeant to people's ability to act in certain ways, as you go
t hr ough the process.

And what the mandatory conditioni ng agenci es were
willing to say and | think what the group was confortable
with, was that their agreenment to abide by the panel
decision, and you will notice that there is a caveat there,
if affirmed by the Director, which we will get toin a
nonent .

They woul d abide by it for purposes of studies used to
devel op the license application; that is to say, through the
| i censing process, for the issue of are the right studies
bei ng done to develop the license application fulfill the
agency's statutory responsibilities to have substanti al
evi dence standi ng behind their conditions, that agencies
woul d agree to be bound to that extent.

It's a Federal Power Act authority issue, though, so it

will -- there's a couple of caveats there. W talked at
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sone | ength about the issue of studies appearing in the
conditions thensel ves, and agreed that we could, to the
extent we had an issue about that, it could not be resol ved
as a part of this dispute resolution process.

We coul d not bind the agencies to not request studies
as 4(e) or 18 or Section 401, Water Quality Certification
conditions as a result of this dispute resolution process.
Many of us got nore confortable with that, understanding
that a record would have been built as a function of this
di spute resol ution process which practically raises the bar
for soneone who wants to conme back in later and again try
and nmandate a study.

Agenci es al so wanted to be clear that we were not
di scussing their non-Federal Power Act authorities here.
There's a very partial list there, but the two that were
hi ghl i ght ed were t he Endangered Species Act and the d ean
Wat er Act.

You mght recall that the rule has a provision at the
end that the Director basically affirns or overturns or
nodi fi es the panel decision. Agencies were somewhat
unconfortable with that final authority resting with the
Director.

W had a couple of options about how to deal with that.
W did not reach resol ution about how to do that.

One of the options was to have the Conm ssion nmake that



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

11

decision, rather than the Director, and the other option was
torewite the rule so that it had nore explicit criteria
about what the Director could consider and how he woul d have
to justify his decision to overturn the panel deci sion.

So that one, we did not -- and here's the | anguage,
actually. W actually had explicit |anguage about what it
woul d take to nove this to a Conm ssion deci sion.

And t he basic concept was, if no action was taken
within a particular tinefranme, the panel decision would go
into effect by effect of the regulation. But the Conm ssion
could sort of raise a flag and say they were going to
reconsider this one, and then it would go up to Conm ssion
deci sion and be decided as a nodification to the study plan.

Agai n, you see that we didn't actually have very much
di scussion about the |last one, which is why there is no
| anguage, but there was discussion about this alternative of
making -- basically drawing a tighter circle around the
Director's decisional discretion as to whether or not they
were going to overturn a panel decision. Next.

(Slide.)

M5. KEIL: Here's a bigone. It's big, but it doesn't
gi ve much | anguage here, because we couldn't reach
resol ution.

You know, the rule is currently drafted so that only

federal agencies with mandatory conditioning authority and
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401 agenci es can trigger the dispute resolution process. W
had an extended di scussi on about the role of 10(a) agencies
and tribes and 10(j) agencies and tribes in this context,
and sinply could not reach resolution of it.

| think we undertook what was called a working
assunption that 10(a)s and 10(j)s woul d be allowed to
trigger. That turned out to nean slightly different things
to different people, and so | think it's fair to say we had
a good di scussi on about this.

Peopl e understand the needs of the 10(a) and 10(j)
agencies. They al so have faced a substantial evidence test
i n maki ng recommendations to the Conm ssion, but we were not
able to reach resol uti on about whether or not they should be
permtted to trigger the dispute resolution process.

Simlarly, we had a | ong di scussion about whet her
appl i cants and non-governnental organi zations should be
permtted to trigger. That falls in a slightly different
context, however, because, of course, we don't face a
substantial evidence test in the sane way that recommendi ng
or conditioning agencies do.

And so that issue, that is, NGO and appli cant
participation, was interrelated, interconnected, as ny ESA
agencies like to say, to who gets to participate in dispute
resol ution and what that | ooks like in the actual process.

And so there were two pieces to that. Again, as we
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tal ked about before, everyone gets to cone to the technical
advi sory neeting and nake their case.

W al so broadened the ability of people to submt
witten corments to the panel. The rule, as crafted, has a
fairly narrow [imtation on that, and so our recommendati on
is that the rule provide that all participants in the
process be allowed to make witten subm ssions to the panel,
on the theory that at this stage, nore information to the
panel is better than |ess.

M5. KEIL: | have two seconds for questions, if anybody
has questi ons.

(No response.)

MR KEARNS: Thank you very nuch, Julie.

MR JOSEPH  (kay, noving on to the study criteria, we
spent the better part of the first day dealing with this.

MR KEARNS:. Brett, could you identify yourself?

MR JOSEPH  Yes, Brett Joseph with the NOAA Genera
Counsel for the National Marine Fisheries Service.

| think we started out on a good footing with the study
criteria issue, because there seened to be general consensus
around the table regarding the underlying purpose of why we
have criteria, which is to ensure, you know, that the study
di spute resol ution process, as well as hopefully the process
| eadi ng up to avoiding study disputes is based on the very

transparent set of criteria that wll ensure objectivity to
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t he deci sionmaking and that it covers all bases.

So this imediately got us into an issue regardi ng how
the criteria should be applied as to whether or not we're
tal ki ng about a checklist where each criterion is either met
or not net, or howto deal with gray areas in terns of
deci sions, especially when you get to the context of dispute
resolution, as to whether or not the criteria had been net.

And beyond that, we also got into specific |anguage
changes to the criteria to address specific concerns that
were raised by the parties.

And you can see up here that these are the changes
that, froma conceptual standpoint -- and then I'Il get into
the specific | anguage that we proposed, with the caveat that
we didn't exhaust all the concerns. There were a couple of
further changes that were put on the table but not agreed
to.

But in terns of that first issue, howthe criteria are
to be applied, pretty much the way we di scussed it was that
-- and, again, you know, we get into this idea of the issues
being interrelated or interconnected, that between the
criteria thenselves, they really need to be taken as a
package, not --

In other words, there seened to be general rejection of
a checklist approach to applying the criteria. You know,

how you neet one criterion may have a bearing on what |eve
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of consideration needs to be given to the other criteria,
but all of the criteria have to be considered in a given
case, based on the facts.

And so when we get to the question that the Director --
well, the dispute resolution panel, then ultimately the
Commi ssi on needs to decide as to whether the criteria are
met in a specific study proposal.

W woul d | ook for sone clarifying | anguage or some
gui dance that could go into the preanble that explains, you
know, what the intent is. W felt it was not necessary to
add nore | anguage to the regs on that particul ar point, but
certainly sone guidance in the preanble would be hel pful to
clarify the intent regarding how criteria should be applied.

Now, on to the specific changes: Under the second
criteria, which appears in 5.10(b)(2), there was concern
raised by the tribes regarding the inplication, the way it's
currently worded in the NOPR that only tribes that have
exclusive jurisdiction wuuld, you know, have their issues
considered in terns of effects, and that that needed to be

br oadened out to include all affected tri bes.

And 1'Il just tick off the major concepts, and then
we' |l kind of go back and | ook at the |anguage that we cane
up wth.

The second concept was pertaining to the issue of the

nexus. There's |anguage currently in Giteria No. 5 that
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refers to a nexus.

It was felt, particularly by the industry reps, that
t here needed to be sone further elaboration of that in terns
of specifically relating criteria to the potential |icense
conditions that woul d be nol ded or shaped by the studies
t hat are proposed.

And then the third concept had to do with what we heard
consi stently, you know, fromthe industry, again, going into
t he workshop. And we had consi derabl e di scussi on about
that, and that has to do with really the rule of reason
How nmuch | evel of effort is being called for in a particul ar
study request?

And this ties into another issue that had to do wth,
you know, the increnental value of the particul ar study.
Where we ended up is, | think we had conceptual agreenent
that | anguage that reflected that there would be
consi deration of the |level of effort of the study -- and
this is aside, apart, or in addition to considerations of
cost.

It really pertains to both cost and non-cost factors,
just how much tine, effort, resources, are going to be put
into obtaining that last little piece of information, that
that should be reflected in the 7th study criteria.

And then the last was -- perhaps |I'mkind of junping

ahead of nyself -- is the first issue that | discussed; how
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the criteria woul d be used.

Now, I'Il just go in the order that they are up here.
The 5th Criteria, the |language we cane up with is as you see
inthe italics, we would add on to the nexus | anguage that -
- well, you can read it. The criteria would explain the
nexus between operation and effects on the resources to be
studi ed, and how study results would i nformthe devel opnent
of license conditions.

W thought that was a good formul ati on, because it
didn't -- everyone could agree that there had to be sone
explanation of how -- it's really the operational
expl anati on of how the information obtained through the
studi es woul d be used in the devel opnent of |icense
conditions, w thout saying precisely what those conditions
woul d be, which would go beyond the scope.

Next, on the issue of level of effort, sinply putting
in words, and/or level of effort, in addition to cost and
practicality, we thought was a good fix.

And that's pretty much it.

MR KEARNS: Any questions or elaborations from ot her
menbers of our group?

(No response.)

MR KEARNS: |It's going to be hungry crew.

(Laughter.)

M5. MJRRAY: |'m Nancee Murray, representing California
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Departnment of Fi sh and Gane.

It's amazing that we spent a whole day on two slides.
| think we spent a whole day on what will be three slides.

(Slide.)

M5. MURRAY: But conduct of studies did get a |ot of
di scussion, and we, of course, are taking on faith that the
process fol ks gave us lots of tine to devel op the study
pl an.

(Laughter.)

M5. MURRAY: A very inportant -- the first two bullets
are very interrelated. A status report is changed to be
nore of a summary docunent, and the reason for that change
is really the second bullet, which is the status report is
di stingui shed fromwhat we now call status updates in 5. 8.

And there was a | ot of discussion about the need for
| unpi ng particul ar studi es together and having neetings and
updates during the study period tinme that is built into the
study pl an.

It does really count on there being and we allow for a
tailored study plan for each project. And we are pretty
much counting on that wth the status report not to be --
well, to be there. It's not a fallback, but it is just a
sunmary, with nmuch nore enphasis on the status updates that
wi Il occur during the conduct of the studies.

The requirement for sharing study information and
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reports pursuant to the approved study plan, the idea is
that we are just getting a summary docunent in 5.14, but
during updates, if there is something at the update that you
want to then see the data behind it, there is an anonaly.

Here we see this outconme; we don't understand that.

The idea is that it's sharing, because it's both from-- if
t he agencies or tribes have information in addition to the
applicant, we will share what information we have.

Study reports avail able to any stakehol ders on request,
if they have been provided to any ot her stakehol der as
described in the study plan; Brett just kept hitting this
part hard and hard and Erica R vers, she just didn't l|et up.

So, basically if somebody conmes in and m ssed a neeting
for any reason, and for anybody, and it's al ready been
di ssem nated, that would then be avail abl e agai n.

W extended the reviewtines in tw of them W left -
- FERC, you're still at 15.

(Laughter.)

M5. MURRAY: W extended themfor us, for three days.
That's up to you to give yourselves nore tine.

W added a "not |ater than" statenent to the tinme for
filing the initial status report, and this is -- in the
current NOPR there is no tinmefranme between the initial
status report and the updated status report. W're |eaving

it to you, FERC, to -- the concept that we're comunicating
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to you is that there needs to be tinme, that the initial
status report has to be filed before the updated status
report, and in time to informthe second season of studies.

And that will depend on the particular study and the
season when your license is due or the timng, but the
concept is that you need to have the status report and then
sone tine for neeting, tinme to change the second season, if
possi bl e, AIRs, and, of course, the process group has given
us all that tine

And, again, we have included the notion of reciprocity
of information sharing in 5.83.

(Pause.)

The concept here on this change to 5.14(a)(1) is that
there is -- again, it's being changed to be summary, but
they will describe study progress and data collected to
date, and confirmthat the studies are being inplenented
according to the study plan or explained variation fromthe
study pl an.

And we had sone di scussion about actually putting in
| anguage in 514.(b)(1) through (7), because Al Rs, you need
toinformthe AIRs. If the study plan is not being done
exactly according to plan, you need to have enough
explanation for that so that if the agencies or whoever feel
they still need that study or information, we can -- we have

enough information to i nformour AR
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MR BYRNES: Question. |I'mL.G Byrnes. Dd I

understand correctly

in your line 5 where you said describe

the study progress and data collected --

(Laughter.)

MR BYRNES: On

line 5 where it says describe the

study progress and data collected, on the data collection

section, that is a summary of the data?

M5. MJRRAY: Described, correct. W have had the

opportunity to request the raw data, but in the actual

report that is dissemnated and filed to everyone, you get a

summary, and then you get the chance to ask for the actua

dat a.

And | think that

MR KEARNS:. There's a question over here from John.
MR CLEMENS: | spoke --

MR KEARNS: ldentify yourself, sir.

MR CLEMENS: |I'msorry, John d enens, FERC

| thought the group was at the -- was going in the

direction that there

woul d not be an initial status report

at the end of the first year of studies, but that there

woul d be nore than one status report based on the nature of

t he studi es bei ng conduct ed.

To anplify that,
recreation use study

year's worth of data,

for instance, if there was a
that didn't require, you know, a ful

t hat was based on a survey or
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sonething like that, that could be done fairly quickly, that
you woul d i ncl ude what ever you're doing, and get a report
out on that, rather than wait and collect all of the reports
related to each particular study and do them at once.

I's that incorrect?

M5. MURRAY: You are correct that we spent a long tine
t al ki ng about that.

(Laughter.)

M5. MURRAY: And then we changed our mnds. W deci ded
that it was inportant to have an initial status report, but
to take away the -- to dimnish or to nake it nore of a
sunmary docunent, and, instead, put into the study plan, the
enphasis there on the status updates; that those woul d be
where -- those neetings and updates woul d be where you woul d
have the detail or not, if you re not done with that series
or study season.

And that the status report was inportant for notice,
and to let us know if not only the public, but to knowif we
need Al Rs.

But we spent a long tine on whether or not this woul d
go away. And we decided as a group that it was necessary to
keep it.

And here is kind of somewhat of the tradeoff which is
we' re beefing up the updates, provisions for status updates

and opportunities for a neeting or periodic neetings to
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eval uate the data being collected, including the manner and
extent to which information will be shared and sufficient
al  owance of technical review of the analysis and results.

Again, we're sharing data, we're getting -- evaluating
the data collected, and getting any raw data that we ask
for. That's it. Are there other questions?

(No response.)

(Slide.)

M5. VEST: Anna West, Kearns and West, the G oup |
facilitator. | obviously failed, because |I'mthe one
presenti ng.

(Laughter.)

M5. WEST: Two failures, only one success here.

Ckay, let's see. I'mgoing to get it wong, |'msure,
Goup. I1'll do ny best and you can help clarify.

One of the inportant things is that these are
agreenents, the sense of agreement fromour group is that
t hat neans a general consensus.

That neans that there were sonetines abstentions; there
were definitely still concerns, but we kind of nore or |ess
followed the can-live-with rule or can-pretty-mnuch-al nost -
live-with. That does not nean | love it.

And the tabl es have noted concerns and those are part
of it, but all thisis -- that we're going to reviewis the

agreenment or the consensus.
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Ckay, first up is the process for selecting the TLP or
ALP, then we'll have the revised boxes recomrendations, and
at the very end, the recommendations on transition.

So, we presented this briefly to you before, but in
general, the criteria for requesting the TLP, we agreed and
affirmed that there are three goals and why: One is to be
timely; two is a better decision; three is protecting the
public interest.

And now we've got a series of guidance or factors to
consi der, and what everybody thought was really inportant is
that these are not prescriptive criteria that you have to
check all the boxes and submt all the information, but we
have a nice long laundry list of inmportant things to
consider, and FERC is going to consolidate down to a
manageabl e, nore coherent set, but here's our input to them

Fi rst concepts enbedded in ECPA and FPA woul d be
i ncluded, and here are sonme exanples. QOhers are size of
projects, if you have nmultiple dans in the basin. Next.

(Slide.)

M5. WEST: Level of controversy, |evel of
i nvol venent/interest by the resource agencies. Another way
to put that is their intent to exercise nmandatory
conditioning authority or anticipated resource issues.

Also, if there is potential significant disputes on

studi es; tribal ESA issues; project characteristics;
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physi cal and bi ol ogi cal ; stakehol der input; |icensee-

st akehol der history; staff resource constraints -- and that
means everybody's constraints in all the sectors; anmount of
avai | abl e informati on and conpliance history. That was it

for three slide of guidance factors to consi der.

MR BARTHOLOMOT: Now, there's just an observation --
Henry Barthol onot -- be exclusive, so there mght be
addi tional factors that would be relevant that an applicant
m ght request.

M5. WEST: Yes, there could be other additional factors
that, with a list and in the spirit of guidance, you could
al ways add nore.

In the requesting the ALP, we just affirned that the
current regulations still apply, and that was a
clarification.

Ckay now we're on to the back of the yell ow book in the
boxes, and we'll just summarize the changes. | hope we got
themin the right order.

So in the process steps, first of all, we reported this
earlier. W agreed that it's okay that the |icensee may
file the NO early, at their option, and then at that point,
the formal proceedi ng woul d commence.

W al so agreed that the PAD woul d include study plan
outlines. The intent is that these are brief bulleted study

pl an outli nes.
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The intent is a way to give sonething substantive to
start the discussion and exchange, and the hope is that that
woul d not start a positional back-and-forth ganme, but it's
really to give people to start digging in on in the very
early stages.

W al so agreed that the revised PAD woul d be
elimnated, which neans take out the first half of Box 6.

SD-1 would nove forward. |It's currently in Box 7 and
we noved it to Box 3(a), and that elimnates Box 7 entirely,
because the other itemnentioned in Box 7 actually is
occurring in Box 6, so you don't need Box 7 anynore. W're
not sure we saved tinme, but we did save process steps to
Qoup I's interests.

W all supported noving SD-2 sooner. There was sone
conversation about whether that should occur between 5 and 6
or occur in 11. There were different points of view and
t hose are nentioned in the Concerns colum, but it was a
full agreenment that we nove SD 2 sooner

We agreed that after study plans conme out, there are
two boxes now. One -- | think, as it's nowwitten, there's
a commrent and then a neeting.

W inverted Boxes 8 and 9. There was sone di scussi on
about some wanting a neeting after, so you woul d neet,
conment, and neet again. Sonme didn't want that second

neeting, because it adds steps in the process and they
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certainly didn't want it required, so there was debate about
it, but we definitely agreed that 8 and 9 shoul d be
SW t ched.

Ckay, | think this is a several-slide agreenent on the
draft |icense application, and | should point out that these
bullets really hang together as a package, so let nme review
themall. They have sonme intricate, interrelated thoughts
her e.

First is that Box 16(b) is renamed Applicant's
Prelimnary Proposal. And it's instead of the draft |icense
application. It would include a range of PMBES, proposed
operations, a summary of environnental analysis supporting
t he proposed operations and PMEES.

W expect it would be 20 to 40 pages | ong, the default
for filing, so this is the automatic thing that you woul d
file, unless we'll give to others, and it relates to study
results. It's noted that study results are avail able
t hr ough ot her st eps.

Goup | gave us a lot of that information, so you
al ready have the study results. This docunment is described
t here.

There is a consensus, as we left it yesterday, that the
process -- if the group agrees that the process is better
served without this docunent, the |licensee and participants

can request a waiver.
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Next sl i de.

(Slide.)

M5. WEST: The schedule for this newy-titled docunent
|'ve already forgotten is in Step 4, and it shoul d incl ude
t he proposed approach and plans to file the docunent and
when.

If the applicant wants to provide nore information than
the previous 20 to 40 page docunent, or prepare a draft
i cense application, that's A-okay, perfectly fine.

And if there is not a draft |icense application for
that, then AIRs, under extraordinary circunstances, may be
allowed in the final application stage, and there is a
recognition that timng needs to be worked out so that there
is adequate tinme, and ideally it's keeping things on
schedul e.

So we didn't get to the timng details. W know they
need to be addressed. FERC is going to do a great job at
fixing that.

Back up.

(Slide.)

M5. WEST: Ckay, so far, fol ks?

M5. KEIL: | have a question.

M5. WEST: Yes?

M5. KEIL: Julie Keil. If an applicant files the

docunent that's required by the regs, this 20- to 40-page
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thing, then the process would permt AIRs at the final
application stage, in extraordinary circunstances?

M5. VEST: Yes, because the current extraordinary
circunmst ances under the draft noves there.

M5. OMENS: Kim Oaens. Just to clarify, because
think there was sonme confusion, | think, in our group about
this. Wat we're proposing is that there not be an AIR
opportunity on the applicant's prelimnary proposal, but
there would only be one opportunity. It would just nove to
a different part of the process.

M5. WEST: Next.

(Slide.)

Ckay, this is to clear things up. The 401
Certification | anguage was nentioned in three different
pl aces, and we wanted it said once, clearly.

|'msorry, that's the second bullet. Coss references
in Parts 4 and 16 shoul d have consi stent | anguage throughout
the rule, and preferably say it once and cross reference it
thereafter; that was the agreenent.

The ot her agreenent was that the applicant should file
t he paperwork consistent with what is required in each
state. We're trying to create the flexibility to reflect
that we have a lot of different states and a | ot of
different requirenments, and what they do is to be consistent

with their state.
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Ckay, we have two slides on 401 Certification timng
whi ch al so kind of hang together, so let ne give you the two
slides first.

(Slide.)

M5. WEST: There's a preanble. W recognize for this
overal | approach for this whole rule to work, it is
essential, it is really, really inportant that the states
recogni ze and are actively involved in working in this
process throughout.

That means studies, scoping issues, initially, study
requests, all those steps, they have to be engaged in the
begi nning. They al so need to nake -- participate in the as-
described Step 21, issuing their prelimnary conditions as
it's currently envisioned in Step 21.

They also -- and a part of their being actively
i nvol ved throughout, it starts at Step 3(a) and 4, where
they neet with FERC and with the applicant to review
schedul es and procedures, and coordinate and are very cl ear
on how they're going to work together and |lay out that
l'icensing plan, and that's al so essential for success.

So, thisis areally inportant point that all the
states agree needs, everybody agrees needs to have active
commtted state invol venent fromthe get-go.

The second part is with the final application, final

| i cense application, you can have one of four things and
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then the last bullet is the default if you don't have one of
these four, so you can either have -- and the first three
are as-witten in the draft rule now The certification, a
copy of the certification request or a waiver; the new
addition is, you could also potentially have an agreenent
bet ween the applicant and the state for the certification
request date.

So if you get that agreenent in your |icense
application, you would say and we agree; here's the date
when we are going to file it.

If you don't get one of those four things, then the new
proposed default is 60 days fromthe REA noti ce.

Get it right, group?

M5. KEIL: | have another question. So, what woul d you
file at the default? One of the first three?

M5. WEST: You'd either be filing your application or
request for certification.

M5. KEIL: Ckay.

M5. WEST: Well, this is the fallback. It's really
five options, but that is what you do if you didn't do the
other four. John?

Ckay, next slide.

(Slide.)

M5. WEST: Right, settlenment agreenment: Goup | said

add, that parties should be allowed -- this is post-
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| icensing and |'mnot sure that's clear here, but post-

i censing, parties nmay request to post filing. Parties may
request a stay in the proceeding to accomodate settl enent
negoti ati ons with checkpoints with the Conm ssion every 60
days. By "checkpoints,” we nean it would be brief

acknow edgenent that they're doing well, let themcontinue,
or it's a bust and nmaybe we need to stop, but not an

el aborate description of what's going on in the course of
the settlenent discussions.

And that those settlenents could continue for not
| onger than 180 days for the total negotiation period. Wat
they nmean here is that you stop the presses, hold things up,
and proceed to negotiate effectively for 180 days.

After that time, you could still negotiate, but things
proceed. You mght be receiving draft EAs, et cetera, et
cetera, and you'll have to begin to deal wth things
si mul t aneousl y.

Plans for the settlenent negotiations should be
di scussed at any point, and as early as 3(a). The intent,
if it is known at 3(a), should be expressed and di scussed
early on, and in any other step, it could be raised. D d I
get it all right, group?

(Slide.)

MR BARTHOLOMOT: This was actually a comment on the

prior slide. |'msorry.
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It's on the sort of new bullet in the default. There
is a lot of discussion about that and sone anxiety, and I
certainly share it. W don't want, on the 401 timng, to
encourage states that may now be doi ng 401s before an
application cones in, and be able to attach the
certification to the application fromcontinuing to do that.

There is not group consensus that it ought to occur
here or there, but we certainly aren't trying to send a
signal by this that it should occur later. It's trying to
accomodate states, really, where they need to cone |ater
for certification, post-application.

Ckay, last are some thoughts about the transition

peri ods. W just finished the rearrangi ng of the boxes.
(Slide.)
M5. WEST: kay, this is another package. | think we

need to look at it all together. W can allow the ILP and
changes to the TLP and ALP, including the PAD used by the
applicant imedi ately after the rule is adopted.

The mnute the rule is in, anybody can sign up and take
t hese changes and run with them For applicants who choose
an early inplenentation of the ILP, we have to acknow edge
they are really paving the way; they' re the pioneers we need
to recogni ze.

FERC and ot her stakehol ders should offer extra

assistance and flexibility in achieving success. W all
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need to acknow edge that it will take extra effort by
everyone.

The intent is that we really want to nake the ILP
successful. The guinea pigs are the early testers. It's
going to take a I ot of work by everybody.

They shoul d be rewarded and encouraged, and that mneans
forgiving of mstakes, flexible understanding, so we can
really try and figure out the kinks and make it work
t oget her.

Wth that, the ILP and all the rule default | anguage,
as drafted, the new default would be inplenentation of the
ILP in one to two years. |In the transition, if the
appl i cant chooses the ILP or TLP or ALP, that's up to the
appl i cant.

During that transition period of one to two years, al
five options are still available. That neans the new TLP,
ALP, ILP that would be in the rule and the old current TLP
and ALP.

And if the applicant chooses the TLP, the applicant
notifies the stakeholders so that they' ve got a heads- up.
Quest i on?

M5. VERVILLE: Sarah Verville, Longview Associ ates.
Carification on the first bullet, the |anguage including
the PAD, is that suggesting that if the applicant chooses

the TLP, they can issue a PAD, as opposed to an ITD; is that
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what that neans?

M5. WEST: If they so choose, yes. John?

MR CLEMENS: As | look at that, |I'mactually getting
concerned about Bullet 1, because |I'mnot sure | understood
that correctly. [|'mjust asking for a clarification.

Is the idea that the applicant woul d be able to choose
any elenment of the revised TLP or any elenent of the |ILP and
apply it to an ongoi ng TLP?

M5. WEST: | don't think we neant that. It was just
sort of for new fol ks about to file the NO and having to
choose. They could choose new processes i medi ately after
the rule is adopted.

MR CLEMENS: On Septenber 1, you can say | want to do
the | LD?

M5. WEST: Is that right? Yes. So it's not for things
al ready underway. John?

MR SULOMY: John Sul oway, New York Power Authority.
In addition to what Anna was sayi ng, though, | think we did
nmean there were certain specific changes that were proposed
inthe rule to the TLP

W said, for instance, that the PAD was the obvious
exanpl e and dispute resolution is another. W thought that
if an applicant wanted to use that in the process that was
going on, that they could do that, but they were the

speci fic changes that were nmentioned in the rule.
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MR FAHLUND: Andrew Fahl und, American Rivers.

| don't quite think of it that way, especially for an
ongoi ng proceedi ng. Wen you tal k about putting the dispute
resol ution process and dunping it in the mddle of a
proceedi ng that has not sort of been going fromstart to
finish, step-wise, with people understanding that, |I'm not
very confortable with that.

| thought it nmeant for a new proceedi ng.

MR BARTHOLOMOT: Henry Barthol onot, EEI. | think that
the group's focus was on an NO that hasn't yet been filed,
but we also tal ked off and on about our discussions,
broadly, that the Comm ssion has flexibility, for exanple,
right now You can get a nodified TLP.

The el enent of the new rule | ooks attractive, not only
to the applicant, but to the other stakeholders. And they
would like to try that dispute resolution process.

The other comment | would like to make i s, preceding
this transition discussion, was the discussion on should the
| LP need a default, and, if so, when?

You won't see it reflected here, but there was
certainly a lot of robust discussion on that. W did not
reach agreenent, but certainly, on the |icensee side, there
was a concern.

M5. WEST: Just to clarify, the agreenment is enbedded

in here with a longer transition tine.
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MR BARTHOLOMOT: R ght, but we had a concern that we
pushed to the Concern col um about that.

M5. WEST: There are a lot of concerns that have a | ot
of stakehol ders, so | think we shouldn't repeat them al
here, if we can help it.

| think it's in the record.

M5. SALZMAN. | think Bullet 1 neans effective
i medi ately. |f people choose to use it, they can do so
i mredi ately.

MR DIAMOND: David D anond, Departnent of the
Interior. | think it mght help just to |l et people know
that we were pretty narrowy focused in this discussion on
t hose applicants who were going to be needing to put in NOs
during that transition period.

There was a real consensus in the group because there
was a | ot of uncertainty about what the new rul es m ght be,
that they would have a chance to essentially have these
various options available to them It was a discrete nunber
of projects for a short period of tine.

M5. WEST: Does that clarify it, John?

MR MOORE: David More, Troutnman Sanders.

| was concerned when we were going through this slide
before, that we m ght not have had consensus on the
| anguage, and it |ooks |ike maybe we didn't.

But | think that one thing we wanted to provide for was
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what David just nentioned, the opportunity to use a new
process, if a |licensee chose to.

| did also want to nention that one of the big issues
was applicants who were being forced to produce significant
docunments like a P-80 in a very short tinefrane.

There was a di scussi on regardi ng when an appropriate
ti meframe should be given, and there was a range from one
year to five years that was given by the group

MB. WEST: Last slide. That's it.

(Slide.)

M5. WEST: If the ALP has al ready begun and is approved
by FERC, you're not required to go back and get new
approval, even if the NO has yet to be filed.

Al right, there we go.

MR, KEARNS: Questions?

MR SAWER Andy Sawyer, California State Water
Resources Control Board.

W decided this was so nuch fun, we just couldn't stop
when Anna had the break and put the slides together, so we
continued to di scuss anot her issue and actually reached what
we cal |l consensus on one other issue, and consistent with
our practice, agreed that none of us can be trusted to
present it, so we asked Ann Mles to present it.

(Laughter.)

M5. M LES: Thank you, Anna.
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(Laughter.)

M5. MLES: W didn't have tine for a slide, so this is
it. This was the discussion in the extra half hour that we
had. It was too late for the slide.

The reconmmendation that cane out of it was to add
| anguage to the Section 10(j) process portion of the rule,
which is in Section 5.25, to nake it clear that Fish and
Wl dlife agencies can provide nodified recomendations in
response to the prelimnary determ nati on of inconsistency
in the environnental docunent.

The exact |anguage is to add at the end of 5.25(c) on
page D-83, at the end of Sentence 1, and the | anguage woul d
be: Including any nodified recommendati ons.

The intent is that this addition would not trigger a
secondary prelimnary determ nation of inconsistency. |It's
really making clear what is the existing practice. Any
guestions?

M5, WEST: Go group.

MR JOSEPH  Just one clarification. |'mBrett Joseph,
NOAA Ceneral Counsel. By providing the nodified
recommendati ons, according to current practice, that this
would not be in lieu of nodified recommendati ons that woul d
be made, apart fromthe 10(j) process, in other words,
follow ng the draft NEPA docunent.

M5. MLES: Correct. This is just dealing with 10(j)
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fish and wildlife agency recommendati ons, not any nandatory
condi ti ons.

M5. VEST: Thank you.

MR KEARNS: For the next group of three, the Docunents
Goup, | think Ann has things to hand out while we're trying
to fix the mcrophones here.

M5. GUNNING  Ann @Qunning with Kearns and West. | was
the | eader of the Docunments G oup

| have two sets here, just so you know. Ckay. This
first set, I'mgoing to pass out on this side. You can just
take one. W also decided to put this stuff on the record,
sol will give one to the transcriber.

On this side, if you could just take one of each?

(Pause.)

Going on the left is one full package, and going on the
right, it's two pieces, but it's the same thing. It was
just copied at separate tines.

(Pause.)

M5. GUNNING W had sonme great conversation in our
group, and | think cane to sone good consensus.

(Slide.)

M5. GUNNING One of the key things our group wanted to
reflect was that the conposition of the group was not
necessarily 100-percent reflective of the industry, and so

the statenment was nade that we didn't have every kind of
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hydro operator in there, every kind of NGO

W had a good representation fromstates, however, and
that was noted, but our group decided to describe thensel ves
inthis way: Essentially a group of stakeholders with somne
description, with an interest in hydro relicensing, and so
just to clarify who cane to the decisions that we cane to.

The primary anmount of our few days here were spent
tal ki ng about the PAD, and we provi ded reconmendati ons, both
on gui dance, specific |anguage, and organi zation. The
docunent that you have -- and sone people have it in
different ways, but the first few pages is a Power Poi nt
docunent, and attached to that are two pages of specific
| anguage.

The first page, called Suggested Language for Rule to
Qui de PAD Devel opnment, recommends to FERC, how they shoul d
suggest applicants prepare the PAD. ['Il let you read it
yoursel f, but what we've done is define what's expected of
the applicant, things |like due diligence, the amount of work
t hey need to do.

W al so reconmended that there be early discussions
with all stakeholders and tribes. W recommended that --
and |'mnot going, necessarily, in the order, but that a
good, robust PADwll allow for nore targeted study
requests; a PAD that is not as quite high quality m ght see

br oader study requests.
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W tal ked about the fact that there would be no
expectation that new studi es woul d be required for the PAD
but it was understood that additional resources would be
required.

W also indicated that it was inportant that triba
interests and related federal |aws be considered across al
resource areas. And one other thing that | neglected to
mention in the second bullet, is that it was al so understood
t hat stakehol ders and tribes woul d have sone under st andi ng
of what they were |ooking for in those early conversations,
to hel p guide the PAD devel opnent, so that it's a joint
group working closely together, trying to get a nice, solid
docunent that was descri bed by one of our group nenbers as a
cushion that we can all start with to go forward.

The second page attached -- and, again, sone of you
have it differently, but it should be right after -- we're
still on the second; there we go -- was one of the key
things we tal ked about -- and | nmentioned this in our
nmor ni ng di scussions -- was vol unme versus val ue and need.

And what the group determned is that different
st akehol ders are going to need different kinds of
information, but that doesn't nean that the PAD shoul d be,
you know, 20 feet high so that everybody gets everything.

The thought was that those early conversations woul d

hel p gui de what people wanted. The summari zati on and
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di stribution protocol reconmendations provi ded specific
reconmendati ons to FERC about how woul d the information be
summari zed or what kinds of information could be summarized
in the PAD, with backup information inside, and then the
backup information provi ded when you would |like to have it.

The distribution protocol specifically explains how
that information will get to people. The assunption is that
it will be sent with the PAD to the stakehol ders that
requested it, but if not, there is a 20-calendar-day limt.
If you're asked for it -- if it wasn't in the PAD and you're
asked for it as an applicant, it should be provided within
20 cal endar days.

W al so tal ked about the information and how it woul d
be presented. There was di scussion, |ots of discussion of
there are lots and lots of |og books in different formats,
tabl es, that kind of stuff.

The intent of the group, | think, was to nmake the
i nformation usable to the person who needs it, but not
necessarily require the information provider -- | guess, in
nost cases, the applicant -- to have to do tons and tons and
tones of work getting the data into sonme Excel spreadsheet
or whatever.

And so it was understood that that woul d be di scussed
early on. W also clarified that not everybody has access

to electronic format, so that there would al ways be an
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opportunity for people to get a hard copy, if they wanted
it.

Next .

(Slide.)

M5. GUNNING W talked a | ot about a bad PAD -- Tim
hates that -- but we talked a ot about if a PADis
deficient or isn't going to neet the needs of the
st akehol ders, what happens?

And there were |ots of different recommendati ons nade.
Later in the process, the bar would be | owered for
additional information requests, other kinds of suggestions
were nade.

The group was able to agree -- and we put it back into
the process, if the PAD was deficient, then FERC shoul d
require or could require -- should require the applicant to
prepare a revised PAD, so that was the agreenent of the
gr oup.

(Slide.)

We're giving you |lots of docunents here, because we are
t he Docunents Goup, after all. This

M5. GUNNING This table, which maybe ot her groups have
seen, reflects a series of specific edits that were agreed
upon. Were they were agreed upon, the word, "Agreenent,"
appears. There's a lot of stuff we're throwi ng at you, but

putting all of this -- you know, if we added tributary here,
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and streamthere, would have been just way too nuch for you
to even stomach at this point in our process.

So you can take a | ook through, if you like. Qur group
nmenbers are here to ask questions of, but if the agreenent
was there, then it was agreed upon by the group to make that
change.

Yes?

MR BYRNES. L.G Byrnes. | think it's inportant to
bring up that the docunents, the tabul ar docunents that you
have, essentially reflects -- it's a history of where we
wer e.

And what you will see is that sonme of those things got
resolved as you went on. So it's not -- you have to | ook at
it as a history.

M5. GUNNING Yes. Basically, this is the series of
conversation throughout the few days we' ve been here, so you
m ght see sonething early on, but we actually were able to
conme to agreenent or not |ater on.

W al so recommended that sonme of the redundant sections
-- and there was specifically map requests and proj ect
description sections wthin the PAD requirenments that had
very simlar requests, so the group asked FERC to
specifically incorporate those. It was | into Cand Hinto
E, but the group al so recommends that FERC take a | ook at

the overall PAD requirements and reorganize it to reflect
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simlar requests and types of requests and different tines.

One nore slide. Next slide. You can go to the next
one, thanks.

(Slide.)

M5. GUNNING This docunment also reflects, as L.G was
good enough to point out, |lots of discussion, conversation,
and even recommendations by various group nenbers that were
not agreed upon, so you can | ook through this and see where
peopl e recommended specific | anguage changes, general
t hought processes, that kind of thing. That will give you
all something to do on the plane on the way hone.

And that's it on PAD. Any questions, interests,
concerns? Yes, John?

MR CLEMENS: This is a real sinple technical question
I''m | ooking at the transcript summary. This is the thing
where there are a nunber of places where you have letters in

paren like L or Mor whatever. | wondered what those neant.

M5. GUNNING We will need to probably wite that on
here for the record. W indicated the sector from which
comments cane, so L would be |icensee, S would be state
agency, F is federal agency, T is tribe, and Nis NGO |
think that's all of them

Anyt hi ng el se on PADs?

(No response.)
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(Slide.)

M5. GUNNING W had a short but good conversation
around the cooperating agency's policy. Wat we have done
here is list some of the itens that were brought up and
di scussed.

There were lots of folks in the roomwho were very
interested in conbined processes, primarily to ensure
integration, efficiency, and cooperation by parties.

However, there were questions of legality with regard
to what FERC has proposed in regard to fol ks who are
cooperating also being intervenors. As a matter of fact,
the agency said they will maintain their intervenor status
and so there was certainly no ability to cone to agreenent
on a yes or no for this.

But there was |ots of support for an opportunity to
devel op joi nt NEPA docunents. That was at both the federa
and state | evel.

One suggestion, in order to try to get an agreenment on
this, was that there could be sonme kind of a firewall set up
wher e FERC deci sional staff would be separate from anal ysis
staff.

There were concerns from sonme about maybe that woul d
i npact the process. That was one of the things brought up
as a suggestion, but no final agreenent or recomendation on

t hat .
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MR LI NDERVAN.  Ann, where are those slides, those |ast
two?

M5. GUNNING They're not in the package you have?
They should be right after the PAD slides. [If not, we'll
get you sone, Chuck. Perhaps the copier was having sone
issues, as | understand it, but -- you do have thenf

MR LI NDERVAN:  Yes.

M5. GUNNING Anybody el se?

(No response.)

MB. GUNNING Geat.

M5. MALLOY: There was a suggestion earlier that the
facilitator -- it was a failure when the facilitator was
presenting. | see it as fulfilling ny role as triba
|'i ai son, so you see that | have a success here.

(Slide.)

M5. MALLOY: W had an excel |l ent neeting and cane up
wi th several things.

(Slide.)

M5. MALLOY: We discussed that there was concern that
sonetimes there is confusion between general consultation
and the consultation required by FERC with tri bes.

So we proposed that we consistently refer to the
consultation that FERCis required to do as tri bal
consultation, and other consultation as consultation, public

consul tation and general consultation.
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(Slide.)

M5. MALLOY: W |ooked at tribal consultation begi nning
early, at the tinme FERC sends the letter of to the Iicensee
of upcom ng license expiration. FERC would al so reach out
to tribes and | et themknow that the |icense was expiring
and this process was starting, and that we should not use
just one source to find this information, that we should try
mul ti ple sources, including sending letters as we start to
i mpl emrent this new policy.

W need to find out if there are tribes out there that
think they are affected by a project. W want to know so
that we can nake sure our records are conplete as possible
and that we know about them

(Slide.)

M5. MALLOY: The process envisioned shoul d be set out
in the preanble, but there is a desire that the early triba
consul tation process al so be recognized in the regs early
on, sonetine between Box 0 and Box 3, and that there be a
meeting and that this would sort of recognize that the
consul tation has begun.

So it is envisioned that it will have begun sonetine
bef ore that.

(Slide.)

M5. MALLOY: There shoul d be checkpoi nt throughout the

process to ensure that this consultation is continuing, and
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that there is a sensitivity to potential ex parte problens
that woul d have to be done with that in mnd in avoiding
such probl ens.

(Slide.)

M5. MALLOY: W actually cane up with | anguage to be
put in at the beginning of the process, in between 0 and 3
onthe little box. This is the | anguage. W al so devel oped
| anguage for what should be done in that neeting. W have a
handout that has that |anguage.

(Slide.)

M5. MALLOY: W also tal ked about a tribal |iaison.
There is general agreement that with the anount of projects
that are comng up with tribal interests, that they should
be regional .

The coordinators in D.C., as part of their jobs, they
would work as facilitators between the tribes and FERC, and
they would work as facilitators between tribes and
applicants. They would act as a doorway for the Conm ssion
for the tribal consultation envisioned between FERC and the
tribes.

It would be a md-level staff nenber. It wouldn't be a
clerical person; it wouldn't be a Comm ssioner; it would be
somewhere in the mddle with facilitation skills, the
ability to know what's goi ng on and how t hi ngs woul d af f ect

the different participants, not have deci si onmaki ng
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abilities, so it wouldn't be a project. Again, it wouldn't
be a Comm ssioner type of thing, but it would be soneone
basically facilitating di scussions and getting people

t oget her and maki ng sure different areas know what's goi ng
on. It would not replace governnent-to-gover nnent
consultation, but could be a part thereof, and it would work
also with other agency tribal |iaisons, and where ot her
federal agencies would have tribal |iaisons, they'd
certainly talk and involve them if necessary. Question?

MR BYRNES. Yes, ma'am this is L.G Byrnes. | have a
real quick question here: Bear with ny ignorance here. On
your next to the last bullet there, it says not replace
gover nment -t o- gover nnment consul tati on.

Am | to understand that essentially with the tri bes,
there would be two sets of consultation, one that is
occurring with the licensee, and then a separate that is
occurring as one sovereign to another sovereign, and if
that's the case, how does the licensee figure that into its
relicensing process?

M5. MALLOY: The group discussed that there are sort of
two kinds of consultations going on. The group di scussed
that FERC needs to recogni ze obligations it has, trust
responsi bilities and various obligations under statutes and
treaties, and that there is also a general consultation.

There does have to be coordination in that as we go



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

52

t hr ough studi es and processes, |ooking at the different
concerns and areas of concern and issues and such, they have
to be done in the general process, because it can't be done
separately.

But there are certain areas that would not fit into
that, and would need to be addressed in a different area.
What the responsibility seens to look for is that FERC, with
the tribes, would identify where there were areas that
needed perhaps special attention or would hel p invol ve
tribes and applicants in incorporating this into the general
process. AmIl getting that? Any time anyone thinks |I'm not
characterizing it properly, junmp up and tell ne. Yes?

MR MASCOLO N no Mascol o, Southern California Edison
Conpany. |Is it anticipated that the |icense applicant woul d
not be sitting in and |listening to the government-to-
government consultation? |'massumng that all those
consultations could still deal with project-rel ated issues,
since the project would be what is driving the governnent -

t o- gover nnent consul tation or causing it to occur.

Wuld a license applicant be able to sit in an listen,
so we understand what's happeni ng?

M5. MALLOY: This particular neeting that's set up here
is the touchpoint or just the placehol der type of thing.
It's set up to be with the Comm ssion, federal agencies and

the tribe as the initial discussion on what the process
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woul d be throughout.

The group did discuss that it's essential to involve
t he applicant and include in the general process, a |ot of
the steps that have to be undertaken, but there are certain
things that the group felt that need to be identified,
per haps separately first, but that it not be an excl usive
track that does not involve everything el se. Does that
answer your question?

MR MASCOLO Not really. The questionis, is the
applicant going to be able to sit in and listen during that
gover nnent -t o- gover nnment consul tati on and any gover nnment -t o-
government consultation neetings that take place after that?
' mnot asking to participate.

M5. OMENS: Kim Oanens, Departmnent of Interior. 1'l]
step into this.

There was a | ot of discussion in the group about the
fact that what is appropriate or adequate consultation may
vary significantly fromtribe to tribe. The inportant thing
to recogni ze about this is that it is a nmeeting and a
consul tation between two soverei gn governnents.

It could be that in a particular instance, the
governments may decide that it's appropriate to have the
applicant sit in, but I don't think that as a general rule
that we can say at the outset that the applicant woul d

al ways have an opportunity to be in attendance, particularly



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

54

at the initial neeting.

MR MMANUS: Brian McManus of Jones Day.

The regional liaisons, are they to be the sane as the
regional office presently is for hydro |icensing?

M5. MALLOY: | think the group thought, at a m nimum
that would work. There was a discussion that really even a
smal | er region woul d be preferable.

One thing we did discuss is actually |ooking at
projects that are upcom ng, that it may not be throughout
the country, that there is a large group of themthat woul d
still be looking into -- we did discuss that the nore you
add, the nore conplicated it can becone.

MR BYRNES: L.G Byrnes again. Let nme ask this
guestion: As representative of a sovereign, you go and talk
to your brother sovereign. Wuld that record of discussion
be put in the FERC public docunents?

M5. MALLOY: The group actually didn't discuss that.
Any ot her questions?

MR SPRINGER  Fred Springer with Troutnman Sanders.

Let me, | guess, ask the continuing question that L. G,
N no, and a coupl e of others asked:

The soverei gn-to-soverei gn di scussions, would they in
any way be able to affect the Conm ssion's decision to the
extent they are not in the record?

MB. MALLOY: Kimwould like to answer that.
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M5. OAENS: | think maybe what we're getting at here is
sone ex parte concerns, and | would point out that this is
very early on in the proceedi ng when there are no
interventions, there is not a contested proceeding. The ex
parte rules are not triggered.

It is a point in the process where any party is free to
talk to the Conm ssion about anything. | don't know whet her
that alleviates folks' concerns, but | think that's what |'m
heari ng here.

M5. MALLOY: And | will tell you there was a | ot of
di scussion in the group, and then I think we're being
flagged here, but there was a | ot of discussion in the group
that what this is looking to do is establish the process of
sort of a consultation, but it's not decisionmaki ng on
I ssues.

FERC is ultimately going to nake decisions, but this
woul d be how to ensure that there's input of information and
sharing of information and di scussions of that. Wth that,
"Il turn it over -- oh, we have one nore slide.

(Slide.)

M5. MALLOY: Earlier, you couldn't help but notice that
anot her group had on their slide as an acconplishnment, that
they referred sonething to our section.

(Laughter.)

M5. MJRRAY: W took great pride in that.
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M5. MALLOY: Qur acconplishnment is that we actually
| ooked at it and agreed that this may fit the bill. So
we' ve taken their acconplishnent and added to it to nake a
success, really.

The | anguage now woul d read: |f applicable, explain
t he rel evant resource managenent goal s of the agencies or
tribes with jurisdiction over or tribal treaty rights with
respect to the resource to be studied.

W felt that covered it. Now, |'Il turn it over

MR KEARNS: | think we need to do just a couple of
nore things before | turn it back to Tim W need to talk
just a little bit about the docunents here, and | think --
don't know what's going around. Session | is going around,
ny session? Al right, it's going around.

That nmeans that | need to say that for Session |, that
is, while we did have a review, it was not finally edited
and we were supposed to get that on the docunment itself.
"Il also say that | think we spent nost of our tine on our
overheads, and I think we feel really good about the
over heads.

| need to qualify that. So | didn't know that was
goi ng around, so maybe | don't need to say any nore about
t he docunents, if they are all going around. For those who
want them and have not yet gotten them the piles are right

here in front of John Katz.
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Just a couple nore things: | don't want to steal Tims
t hunder here, but | think | can speak for nost of you and
maybe all of you, that 1'd really like to conplinent the
Conmi ssion for this whole entire process. | think, just as
an observer, it's been a very val uabl e opportunity for a | ot
of different interests to talk to FERC and to hel p t hem
understand our interests and how better to accommodate those
in any new rul es.

| think that, on behalf of all of us, that we really,
really appreciate that opportunity.

MR WELCH | was going to conplinent FERC

(Laughter.)

MR KEARNS: The other thing I'd |ike to say, sort of
froma facilitator's perspective, is that this has been a
terrific group. What's the criteria for a terrific group?
Vell, one is really smart people -- check that off; people
who will speak up in a group -- check that off; people who
are courteous, particularly to the facilitator -- check that
of f.

(Laughter.)

MR KEARNS: Certainly one that's very inportant are
peopl e who are very constructive in trying to accommodat e,
not only their own interests, but the interest of other
peopl e.

|'d Iike to recormend that we as a group, as we did in
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Goup |, give ourselves all a hand on how wonderfully we did
in these past four days.

(Appl ause.)

MR WELCH  Thank you very nmuch, Ken. Once again, on
behal f of FERC, 1'd like to thank everyone for your hard
work. After seeing these slides, it's becone fairly evident
that all the groups did a substantial anount of difficult
and hard work, although Goup Il was probably a little bit
nore above everyone el se.

(Laughter.)

MR WVELCH  But anyway, this sort of concludes our kind
of second to the |last phase of the rulemaking. As we said
on Tuesday, we're going to take all this information that
you have given us here in these |ast four days, the witten
comments, things fromthe transcripts of the public foruns -
- we're in the process. John is conpiling all of this
i nf ormati on.

Next week, we'll begin sone of our discussions wth our
sister federal agencies, where we will be using a | ot of
this information to come up with specific | anguage for the
final rule.

Then, Comm ssion Staff will spend the nonth of June or
so, getting the rule or the draft of the final rule ready
for the Comm ssion, so that in July we're hopefully still on

track for that.
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You'll be looking for the final rule and then we're
done. So, again, thank you for your hard work.

Then we actually have to do this stuff, so once again,
t hank you very nmuch and everyone have a safe trip hone.

(Whereupon, at 12:35 p.m, the neeting was adjourned.)



FERC

Dispute Resolution

Office of Enerav Projects

FERC

Technical Advisory Meeting (&%)

* Recommended
— To inform the dispute resolution panel
— Open to all participants
— Topics restricted to the dispute topic and
reference to study criteria
— Panel controlling on how they get info — emphasis
on questions and answers

— The meetin%should be local (to facilitate
attendance by state agencies and local
stakeholders) but not in regulation

— Held after written submittals and just before panel
deliberations

Office of Enerav Projects

FERC

Dispute Resolution Panel

 Recommended

— Strict application of ex-parte rules

— One panel could address multiple disputes
grouped by topic areas (e.g., fish issues)

— For multiple disputes in one panel,
regulation indicates an agency
representative but silent on how agency
representative selected for panel

— FERC would be the panel organizer and
designate the chair

Office of Enerav Projects




FERC

Other Topics Discussed

« Federal agencies will “abide by” the dispute
resolution outcome if affirmed by Director.
— Used only for the purpose of developing studies necessary
for a license application, to pass substantial evidence test,
related to their authorities under the FPA

— Post license, could continue to impose conditions that could
require more studies

— Agencies reserve non-Federal Power Act responsibilities such
as ESA, CWA
e Eliminating Director Role

— Agencies more comfortable if panel decision reversible only
by Commission

4 Office of Enerav Projects

FERC

Other Topics Discussed

Options discussed relating to FERC review
of advisory panel recommendation (not
agreed to):

— 5.13(k) The Commission will review and consider the
recommendations of the panel with reference to the study criteria
set forth in 5.10. If within 70 days from the date of filing notice of
dispute the Commission does not issue a notice stating it will
resolve the dispute, the findings and recommendations of the panel
will be deemed adopted, including any recommended amendments
to the study plan. If the Commission decides not to adopt the
panel recommendations, in whole or in part, the Commission will
issue a written decision that includes a detailed explanation of the
basis of its decisions.”

— Include additional detailed criteria for Director's decision

5 Office of Enerav Projects

FERC

Other Issues

« Entities Capable of Initiating Dispute
Resolution
— No recommendation developed

» Participation in dispute resolution

— Technical advisory meeting ameliorated some
applicants and NGO's concerns

— All participants can submit written materials to the
panel

6 Office of Enerav Projects




FERC

Study Criteria

7 Office of Enerav Projects

FERC

Study Criteria

* Recommended improvements to criteria as
currently proposed; not exhaustive of all
concerns
— 5.10(b)(2) changes referred to Tribal session
— 5.10(b)(5) added phrase to relate study results to
potential license conditions

— 5.10(b)(7) added “level of effort” if cost was not
appropriate

— Preamble wording to indicate how the criteria
were intended to be used.

= Not a check list

« All needed to be addressed . .
8 Office of Enerav Projects

FERC

Recommend Criteria Changes

iy Tl )

O

5.10(b)(5) Explain any nexus between project
operations and effects (direct, indirect, and/or
cumulative) on the resource to be studied; and how
study results would inform the development of
license conditions

5.10(b)(7) Describe considerations of costs and/or level
of effort, and practicality, and why any proposed
alternatives would not be sufficient to meet the
stated information needs.

9 Office of Enerav Projects




FERC

Conduct of Studies

Office of Enerav Projects

FERC

Recommended

e Status report (5.14) is changed to a more
summary document

» Status report (5.14) distinguished from status
updates (5.8)

* Requirement for sharing study information
and reports pursuant to approved study plan

« Study reports available to any stakeholders
on request if have been provided to any other
stakeholder as prescribed in study plan

Office of Enerav Projects

FERC

Recommended

e Extend review times in 5.14(a)(4-5)
from 15 to 30 days

» Add a “not later than” statement to
time for filing initial status report

« Include the notion of reciprocity of
information sharing (see 5.8(3) change)

Office of Enerav Projects




FERC

Recommended

e 5.14(a) Initial Status Report (1) At an
appropriate time following the first season of
studies, the applicant shall prepare and file
with the Commission an initial status report
describing study progress and data collected
to date and confirm that the approved studies
are being implemented according to the study
plan or explain any variation from the study
plan.

Office of Enerav Projects

FERC

Recommended

» 5.8(a)(3) Provisions for status updates
and opportunities for a meeting or
periodic meetings to evaluate the data
being collected, including the manner
and extent to which information will be
shared, and sufficient to allow technical
review of the analysis and results.

Office of Enerav Projects
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Hydroelectric Licensing
Regulations

Session: 2
Overall Process Agreements

Federal Energy Regulatory Commission
Office of Energy Projects
Office of the General Counsel

1 Office of Enerayv Projects

FERC
Licensing @
Proposed TLP/ALP Criteria
2 Office of Enerav Projects
FERC

Criteria For Requesting TLP @

Guidance /Factors to Consider:

» Goals:
-timely
-better decision
-protects public interest

3 Office of Enerayv Projects




FERC

Criteria For Requesting TLP @

Guidance /Factors to Consider:

» Concepts embedded in ECPA/FPA
-protect public interest
-protect environment
-keep costs reasonable
-etc.
» Size of project
» Multiple dams in the basin

4 Office of Enerayv Projects

FERC

Criteria For Requesting TLP @

Guidance /Factors to Consider:
» Level of controversy

» Level of involvement/interest by resource
agencies, intent to exercise mandatory
conditioning authority; anticipated
resource issues

» Potential for significant disputes on studies

5 Office of Enerav Projects

FERC

Criteria For Requesting TLP @

Guidance /Factors to Consider:

» Tribal /ESA issues

» Project characteristics physical and biological
» Stakeholder input

* Licensee /stakeholder history

> Staff resource constraints (all)

> Amount of available information

> Compliance history

6 Office of Enerayv Projects




FERC
Criteria For Requesting £
ALP '

» Current regulations still apply

7 Office of Enerayv Projects

FERC

Overall Timing, Schedules,
and Time Frame

Proposed New Process Steps

8 Office of Enerav Projects

FERC

NOI

» Licensee may file NOI early at their
option and then formal proceeding
commences

9 Office of Enerayv Projects




FERC

PAD

» PAD includes study plan outline

» Remove the revised PAD, strike first half
box 6

10 Office of Enerayv Projects

FERC

Scoping Document #1

» Timing of SD #1, move 7 to 3a

> Box 7 was eliminated because SD #1
was moved and remainder of box is
already included in box 6

u Office of Enerav Projects

FERC

Scoping Document #2

» All supported moving SD #2 sooner

12 Office of Enerayv Projects




FERC
Study Plan Comment and
Meeting

» Box 8 and 9 will switch

13 Office of Enerayv Projects

FERC

Draft License Application @

* Box 16.b-applicant files an “Applicant’s Preliminary
Proposal” document instead of DLA:

-a range of PM&Es

-proposed operations and

-summary of environmental analysis supporting
proposed operations and PM&Es

-expect to be 20-40 pages

-this is the default for filing

-relates to study results

Study results are available through other steps
If there is a consensus that the process is better
served without this document the licensee and
participants can request a waiver.

v v

1 Office of Enerav Projects

FERC

Draft License Application @

» Schedule included in step 4 includes
proposed approach, plans to file document
and when.

> If applicant wants to provide more
information than the previous 20-40 page
document or prepare a draft license
application then It is ok.

* If there is not a DLA then AIRs, under
extraordinary circumstances, may be allowed
in the final application stage. Timing needs to
be resolved.

15 Office of Enerayv Projects




FERC

401 Certification Rule @
Language

» Applicant should file the paperwork consistent
with what is required in each state (page D-78)
5.17 f.1.b

* Cross references in parts 4 & 16 should be
consistent language throughout the rule
preferably say it once and cross reference
thereafter

16 Office of Enerayv Projects

FERC

401 Certification Timing @

Pre-Amble

e For overall approach to work states need to
recognize and be actively involved in work
throughout. (studies/scoping/study requests)

e Issue preliminary conditions as planned in
step 21

e Step 3a and 4 where the commission and
state will discuss schedules and procedures
face to face and with applicant to determine
how to coordinate —essential for success.

E Office of Enerav Projects

FERC

401 Certification Timing @

» Final license application will include 1 of 4
options:
-certification
-copy of 401 certification request
-waiver
-agreement between applicant and state for
certification request date

» If 1-4 options not included then default is 60
days from REA notice-

18 Office of Enerayv Projects




FERC

Settlement Agreement

* Allow parties to request a stay in the
proceeding to accommodate settlement
negotiations with check-in points to the
Commission every 60 days (brief
acknowledging parties agree it is succeeding)
for not longer than 180 days for the total
negotiation period.

* Plans and schedule for potential settlement
negotiations could be discussed at any point
as early as 3a

19 Office of Enerayv Projects

FERC

Transition

Steps and Process

20 Office of Enerav Projects

FERC

Transition

Allow the ILP and changes to the TLP and ALP, including the
PAD to be used by the applicant immediately after the rule is
adopted.

For applicants who choose to use ILP early, acknowledge they
will be paving the way; FERC and other stakeholders should
offer extra assistance and flexibility to help achieve success.
Acknowledge it will take extra effort by all. (be forgiving on
mistakes)

Make ILP and rule default as drafted in the rule 1-2 years. In
transition the applicant chooses the ILP or TLP or ALP. During
the transition period of 1-2 years all five options are available,
TLP/ALP/ILP, and new versions of TLP/ALP.

Applicant notifies stakeholders if it chooses TLP.

2 Office of Enerayv Projects




FERC

Transition @

» If the ALP has already begun and its
approved by FERC you are not required
to go back and get new approval even
if the NOI has yet to be filed.

22 Office of Enerayv Projects




FERC Workshop, Proposed Rulemaking

Stakeholder Drafting Session
April 29-May 2, 2003

Session 2: Overall Process

Criteriafor Requesting TLP

Agreement

Proposed Solutions

Recap Concerng | ssues Comments

Guidance /factors to consider/set of
considerations

Godls:
-timely
-better decision
-protects public interest
Concepts /guidance to consider

0 Concepts embedded in
ECPA/FPA
-protect public interest
-protect environment
-keep costs reasonable
-etc.
Size of project
Multiple damsin the basin
Level of controversy
Level of
involvement/interest by
resource agencies, intent to
exercise mandatory
conditioning authority;
anticipated resource issues

O Oo0Ooo

Industry- Some feel ILP/TLP/ALP all
ultimately achieve the same results. Others
don't.

New Projects-amount of information available
not high

States, NGOs concerned TLP |eads to more
annual licenses.

Licensee noted annual license may not be bad.
It does lead to later resource mitigation, but
that leads to better local economic conditions
and time can lead to better solutions.

Industry is concerned about higher level of
public involvement in ILP

Other factors could be used as well.

Some industry do not believe that the TLP
needs FERC approval, or if thereis FERC
approval that the use of guidelines other than
meeting the public interest is not needed.




o Potentia for significant
disputes on studies

0 Tribal /ESA issues

0 Project characteristics
physical and biological

o Stakeholder input

0 Licensee/stakeholder
history

o Staff resource constraints
(all)

o Amount of available
information

o Compliance history

Criteriafor Requesting ALP

Agreement

Proposed Solutions

Recap Concerng/ Issues’ Comments

Current regulations still apply

Clarify that we are using current ALP selection
process

All agree
NOI
Agreement Proposed Solutions Recap Concerng/ Issues Comments
Licensee may file NOI early at their Benefit of ILP isimposed deadlines and need
option and then formal proceeding to be sure that any revisions retain deadlines.
commences Need tribal input from their breakout session
PAD
Agreement Proposed Solutions Recap Concerng/ Issues Comments
Agent
Add study plan outlines to the PAD
Remove the revised PAD, strike first
half of box 6
SD1




Agreement

Proposed Solutions

Recap Concerng | ssues’ Comments

Timing of SD 1,-move 7 to 3a

Box 7 was eliminated because SD 1
was moved and remainder of box is
already included in box 6

Resource agency said it is ok to move SD1 if
SD2 remains.

Licensee said SD 2 should still be optional.
State agency proposed keeping current
schedule since rearranging boxes will not save
time or improve quality.

SD2 (#14-old)

Agreement

Proposed Solutions

Recap Concerng/ Issues’ Comments

All supported moving it sooner

Majority support moving it
between 5-6

1 person supports moving it to
11

Some are ok if it iseither 5 or
6orll

Study Plans

Agreement

Proposed Solutions

Recap Concerng/ Issues Comments

Boxes 8 and 9 switch

Two proposed solutions but did
not fully agree on either:

-Licensee proposed swapping 9
and 8 from yellow book schedule,
without a second meeting.

-Resource agencies INGOs
preferred having a meeting,
comment period and then another
meeting

Licensee thinks regulations should require only
one meeting although additional meetings are
encouraged

The additional meeting allows informal timein
first meeting to understand study plans which
would reduce need for comments, then file
comments and then hold a meeting to reconcile
comments between stakeholders and applicant.
Licensees question if comment period could be
45 days instead of 60

Some stakeholders question if this saves us any
time.

Applicant needs time to prepare revised study
plans.

Resource agency-one wanted as long as possible




to collaboratively develop study plans and thinks
that a collaborative development will be best.
Suggested filing comments at the same time as
the revised study plan.

Others raised concern that they would not be able
to properly comment on the revised study plans,
which would lead to extra steps later in the
process.

Some licensees said that the ILP does not assume
collaboration.




Overall Timing, Schedules, and Time Frame-Draft License Application

Agreement

Proposed Solutions

Recap Concerng/ Issues Comments

16.b: applicant files a document:
an “Applicant’s Preliminary
Proposal” document instead of
DLA
-range of PM&Es
-proposed operations and
-summary of environmental
analysis supporting proposed
operations and PM&Es.
-expect to be 20-40 pages
-thisis the default for filing
-relates to study results
Study results are available through
other steps
If thereis a consensus that the process
is better served without this document
then the licensee and participants can
request awaiver
Schedule included in step 4 includes
proposed approach, plansto file
document and when.
If applicant wants to provide more
information than the previous 20-40
page document or prepare a draft
license application then it is ok.
If itisnot a DLA then AIRs, under
extraordinary circumstances, may be
allowed in the final application stage.
Timing needs to be resolved.

Licensee proposes eliminating
the draft application asa
requirement —group did not
agree

Industry proposed issuing
PM&E and analysis but not
unrelated exhibits —not group
agreement.

NGO-proposed arevised PAD
with PM&Esinstead of draft

app.

Licensee said that the draft application isan
unnecessary document and takes time that
could be spent on study plans or other
important and necessary information or
activities.

Some state agencies require a draft application
ahead of filing final.

NGO likes iterative process but could live
without a draft app if AIR filing could be
moved to final application stage.

State says the draft application defines the
project. PM& Es and analysis and clearly
stating the project ahead of time in the process
increased efficiency and quality. Saves work
from later down the road. Helps focus and
therefore increases efficiency and quality post
filing final app.

Licensee-a draft application is not helpful if
studies are not complete.

Fed agency finds value in draft application
because it invites early conditions from
agencies.

Licensees concerned; want to be sure that
AlRss with the final application are only
allowed under extraordinary circumstances.

It is recognized that the recommendation to
have extraordinary AlRs allowed at the final
application poses timing questions that need to
be addressed (where it occurs; comment
period, etc.).

Supported by all.




401 Certification -Rule L anguage

Agreement

Proposed Solutions

Recap Concer ng | ssues’ Comments

Applicant should file the paperwork
consistent with what isrequired in
each state (page d-78) 5.17 f.1.b
Cross reference in parts 4 by 16
should be consistent language
throughout the rule preferably say it
once and cross reference thereafter
Some prefer the language to bein
section 5

Others prefer that it not bein section
5, 3.2 and 3.8 are other areas where it
should be.

401 Certificate Timing.

Agreement

Proposed Solutions

Recap Concerng/ Issues Comments

Pre-A

mble

For overall approach to work states
need to recognize and be actively
involved in work throughout.
(studies/scoping/study requests)
Issue preliminary conditions as
planned in step 21

Step 3a and 4 where the commission
and state will discuss schedules and
procedures face to face and with
applicant to determine how to
coordinate —essential for success.

Agreement

Final license application will include
1 of 4 options:
-certification

Concern about need to respect state
procedures for each 401 issuance.

Some do not want to discourage states
from pre-application 401 certification.
Others do not like early 401 certification
since al information is not in and
determining conditions could be pre-
mature.

Many support, 1 does not, several
abstained.




-copy of 401 certification request
-waiver

-agreement between applicant and
state for certification application date
If 1-4 options not included then
default is 60 days from REA notice

Settlement

Agreement

Proposed Solutions

Recap Concerng/ Issues Comments

Application for post-filing:

Allow partiesto request astay in the
proceeding to accommodate
settlement negotiations with check-in
points to the Commission every 60
days (brief, acknowledging parties
agree it is succeeding or not) for not
longer than 180 days for the tota
negotiation period.

Plans and schedule for potential
settlement negotiations could be
discussed at any point as early as 3a.

All supported, 1 abstained wanting to leave
open time for extra negotiation.

Transition
Agreement Proposed Solutions Recap Concerng/ Issues’ Comments
If the ALP has already begun and its Original license for unconstructed projects has
approved by FERC you are not transition ISSUES which are different from

required to go back and get new
approval even if the NOI has yet to be
filed.

-Allow the ILP and changes to the
TLPand ALP, including the PAD, to
be used by the applicant immediately

relicensing such as the original permit study
and this needs to be dealt with by FERC.
Some provisions to apply immediately were
regquested, but did not identify which ones.
Recommendations ranged for time frames for
preparation of NOI with PAD from 1-5 year
transition period before PAD requirements




after the ruleis adopted

-For applicants who choose to use ILP
early acknowledge they will be
paving the way; FERC and other
stakeholders should offer extra
assistance and flexibility to help
achieve success. Acknowledge it will
take extra effort by all. (be forgiving
on mistakes)

-Make ILP and rule default as drafted
in the rule 1-2 years. During the
transaction period of 1-2 years all five
options are available TLP/ALP/ILP,
and new versions of TLP/ALP.
Applicant notifies stakeholdersif it
chooses TLP.

applicable.

Licensee spoke to benefit of road testing prior
to full implementation.

-All approved except one who abstained due to
length of transition time.

10()

Agreement

Proposed Solutions

Recap Concer ng | ssues’ Comments

Final agreement reached. Seerecord
from 5/02 session.

Proposed solution D-83 5.25C
end of sentence add: “include
any revised recommendation.”

Purpose is to address inconsistencies across
recommendations and conditions and
information from the environmental analysis
Concern, would it lengthen the process causing
two rounds?

Benefit allows recommending agencies to see
mandatory conditions at the same time and
gives them time to review the environmental
document.

Combine Final Application with FERC DEIS/DEA

Agreement

Proposed Solutions

Recap Concerng/ Issues Comments




(No agreement)

Some suggested eliminating
22b

Proponent suggests that equivalent information is
in license application, APEA or Third party EIS
Want FERC to issue draft EA/EIS

Question timing since need REA and then issue
DEA/DEIS

Best benefit isto issue ajoint environmental
document (Fed and state agencies); can'tdo it if
licensee prepares APEA

Not sure it saves time since still need public
notice; accept application and issue REA; need
#21 to inform the EA

It may savetime after filing, but thisisn't the
crunch

NGOs don't like #22a

401 Certification and CZMA Coor dination-State Transition

Agreement

Proposed Solutions

Recap Concerng/ Issues’ Comments

(No agreement)

If application isfiled X days
after the new rule then new
401 certificate provisions
apply (proposed not agreed)
Needs to acknowledge it's an
option.

TLP/ILP/ALP -Who Chooses

Aqgreement

Proposed Solutions

Recap Concer ng | ssues’ Comments

Some want FERC to decide.
Some want licensee to decide.

WHY FERC

State agency-FERC should decide because fear
that licensee would use TLP, licensee choosing
TLP often delays studies. Existing process
doesn’'t work well. 1t'sa public resource and
not only the licensee and therefore FERC
needs to decide. Licensee resistant to change.
NGO-FERC takes responsibility for what the




process will be and makes the process work,
while listening to the licensee.

WHY LICENSEE

Licensee-used to using it, familiar, comfort
level with mgmt. Licensee bears the burden.
Time-tested. Constructed to address studies
and concerns

10




FERC

@

Documents Group

1 Office of Enerayv Projects

FERC

Group Composition @

e Document group was a group of stakeholders
(including applicants, federal agencies, state
agencies, tribes and NGOs) with an interest in
hydro relicensing

2 Office of Enerav Projects

FERC

Preliminary Application @
Document

* Agreements

— Recommendation that FERC include
additional language to guide the
development of the PAD. (See Suggested
language for rule to guide PAD development)

— Language recommendation to FERC for a

summarization and distribution protocol.
(See Summarization & Distribution Protocols)

3 Office of Enerayv Projects




FERC

Preliminary Application @
Document

e Agreements (continued)

— If FERC decides that a PAD is deficient
FERC should require the applicant to
develop a revised PAD.

— Series of specific edits to some sections of
the PAD. (See Draft Discussion Transcript
Summary)

4 Office of Enerayv Projects

FERC

Preliminary Application @
Document

e Agreements (continued)

— Combine redundant sections related to
map requests (incorporate section I into C)
and project descriptions (incorporate
section H into E).

— Group recommends that FERC reorganize

PAD to reflect similar subject areas and
priorities.

5 Office of Enerav Projects

FERC

Preliminary Application @
Document
e Other

— Discussion and varying levels of agreement
around a series of recommendations and
proposals on specific PAD language and
concepts. (See Draft Discussion Transcript
Summary)

6 Office of Enerayv Projects




FERC

Cooperating Agencies Policy @

e Good discussion regarding

— Interests in combined processes,
integration, efficiency and cooperation by
almost all participants

— Questions of legality of this policy by some

— Agencies will maintain intervener status

— General support for the opportunity for
joint NEPA document (federal and state)

Office of Enerayv Projects

FERC

Cooperating Agencies Policy @

e Suggestion that separate FERC staffs
(firewall) would reduce ex parte concerns,
but some also felt it would reduce the
effectiveness of cooperation

Office of Enerav Projects




Suggested language for rule to guide PAD development.

The type and amount of information in the PAD should be
commensurate with the scope and impact of the project and its effects
that are reasonably known, available and relevant. The applicant is
expected to conduct reasonable due diligence (a reasonably calculated,
documented effort to find what information exists or does not exist
regarding the project and project area) in the collection and presentation
of information with the understanding that individual project
circumstances require flexibility in the type and amount of information
provided.

Note: This should be considered overall guidance for subsection (G)
and others as appropriate.

(N)- believed concept of ‘due diligence needs further consideration’
(F)-heartburn — narrowing of requirements not good

(S)- concern: with inability to request additional info later in process.
(L & S)- would like FERC to wordsmith these ideas. (use CWA “All
readily available and existing information related to, 40 CFR part 131
303(d) list)

Group thoughts to guide PAD development.

All stakeholders will benefit from a thorough PAD. A high
quality PAD will help guide targeted study requests. A poor quality PAD
broadens study requests. A robust PAD provides the foundation for
scoping and application & final license conditions.

Early, robust, iterative discussions with state and federal
agencies, tribes, NGOs and others can guide specifics about the type
and amount of information in individual project PAD development.
Agencies, tribes, NGOs and other stakeholders should inform the
applicant what information they are likely to need during these early
discussions.

There is no expectation that new studies will be conducted to
collect PAD related information. However, it is understood that
resources will be required to compile the information for the PAD.

Tribal interests and related federal laws need to be considered
across all resource areas.



SUMMARIZATION & DISTRIBUTION PROTOCOL

SUMMARIZATION PROTOCOL (agreement in principle)
When appropriate, the applicant may (refer back to discussions
5.1(d)) incorporate by reference certain high-quantity information to
include in this document to avoid burdening all parties with
voluminous information. The goal is to target the needs of various
stakeholders, agencies, and tribes.
- Such information may include volumes of raw data and existing
studies.
Such information must be summarized in the relevant section of
this document.
Such information should be summarized using various methods
of summary, as appropriate and as discussed. (ex: Number
data = number summary, word info = word summary)
An appendix to this document shall include an adequate
description of all materials summarized in this document. The
appendix will be prefaced with instruction on the method of
inquiry to obtain any material summarized.

DISTRIBUTION PROTOCOL
Where summarized, such information must be readily available in the
appropriate format upon request to the applicant by any agency, tribe,
state, or other stakeholder.
Upon receiving request, the applicant must deliver the
information to the requester within 20 calendar days.
The form of the information will be presented in a manner
mutually agreed upon by the applicant and the requester.
(clarification: this does not mean that the applicant must
transcribe info into electronic form)
The applicant should be prepared for this responsibility by
keeping the information available and in various necessary
formats.



Dr aft Discussion Transcript Summary

FERC Workshop, Proposed Rulemaking
Stakeholder Drafting Session
April 29-May 2, 2003

Session 3: Documents

Topic

Recap Concerng/ Issues

Proposed Solutions

Comments

Content of Pre-
Application Document

Purpose, usefulness, Need

(S)-D-505.4 & part G =
starting line for review of
additional studies needed.
Question — Why not do this
early if it isrequired?

Agreement Early start would be
beneficial.

(L) — Believe pre consultation is
necessary for effective development.

Section by section discussion
of PAD content

Language clarification D-50
“reasonably available, known
and available”? What does this
mean?

Agreement that a core amount of
info for the PAD & NEPA docis
required. Need clarification on due
diligence required to get thisinfo.

FERC explanation of ‘known &
available' Info available on request
from agencies & stakeholders?

(L) - Proposal to change
language to reduce detail of
info needed within hardcopy
PAD.

Much of thisinfo is available from
other sources, must it beincluded in
full detail in the PAD or is general
description/summary reasonable for
non-issue items? What about
offering an additional means to
receive detailed info as needed?

How do we make this info accessible?
How does this affect timing with other
info needs within the PAD?
Availability?

What information is necessary
within the PAD?

Info within PAD should be
commensurate with scope and
impact of project

What level of detailed infois
required?

Need increased specificity in
requirement language




Topic

Recap Concerng/ I'ssues

Proposed Solutions

Comments

Language clarification D-51
2(B)

Agreement Change language to
‘summary of consultation’ as per 5.1
d

Language clarification D-51
2(D)

Agreement (L) — suggest
clarification of basin to be identified,
‘in the areain which the project is
located’. ‘Which may include’

Language clarification D-51
2(D)

Agreement (L) Suggestion - Dams
diversions, Hazardous sites, ‘in
immediate area of the project basin’

Language clarification D-51
2(G) (ii) (S) — Concern: line 2
‘to extent known and available
major concerns re: how this
phrasing will / could be
interpreted.

Need stakeholder definition of
‘known and available’

FERC explanation of ‘known &
available' Info available on request
from agencies & stakeholders

Roll out of new process and

its effects

(L) — potential process issue:
waivers, i.e. project caught in
transition of license process.
Plus, training for participants

Propose new process should be
considered, i.e. FERRIS info on new
process.

Info collection and sharing

Concern (T) - Tribal need,
awareness of treaty rights,
sovereign sites, cultural
resources and compliance with
al pertinent laws.

Asafedera agency, FERC should
fulfill its federal law trust
obligations for Tribal cultural and
religious laws.

Agreement — no expectation to do
studies specifically for the PAD,
existing info only.

Concern (L) - what isthe level
of effort required to acquire/
collect info.

(S)- Recommendation: Require
agency and stakehol der
communication. FERC should
include language that describes this.

(S)- FERC should provide guidance
on up front communication re: info
gathering.

(F)- D-56 Jlssuelist IDs info gaps
and thus study needs thus must
provide al info.




Topic

Recap Concerng/ Issues

Proposed Solutions

Comments

Defining ‘known, available
and reasonable’

(S)- remove this language or
provide clarification

(Asnoted above - Language
clarification D-51 2(G) (ii) (S)
— Concern: line 2 *to extent
known and available’ mgjor
concerns re; how this phrasing
will / could be interpreted.)

(L)- keeping this language allows
flexibility making rule practical.
Helps process.

(L)- Case by case issue/definition. Not
generally definable.

(S)- Conseguences to not enough
specificity

(S)- Terms that make sense = due
diligence, informed searches and
standards for this. Suggest
‘applicable’ be deleted from the hydro
sections, replace with ‘ commensurate
with scope & scale

(T)- Tribes are sovereign. These
issues need to be addressed. Best
available science does not always
reflect spiritual beliefs. Impacts
should be observed from the
beginning of the project, i.e. 1st
impacts.

There was an understanding within
the group that ‘known, available &
reasonable ‘will be defined differently
inal cases.

Requests for FERC

Need for clarity with regard to
PAD process

Provide boiler plate info for PAD
process. Provide description of
entire process for clarity.




Topic Recap Concerng/ | ssues Proposed Solutions Comments
(N)- FERC should review the
reorganization suggestions provided
by this group
(S)- Suggestion - info need requests
should be made by stakeholders &
tribes in pre-consultation.
(L)- Suggestion that Stakeholders
identified and included in the FERC
advance notice of need to relicense.
(S)- Background from field, 401 (L)- Licensees do not agree with these
cert. etc. D-52 part 3 2nd line changes.
remove ‘should’ replace with ‘will’;
remove ‘applicable (S)- Important to consider and use
Requests for Language existing protocolsre: data collection
changesre: PAD In subsections (a) replace ‘monthly’ | and evaluation.
requirements with ‘25 yr’ replace ‘max’ with

‘median daily’; (c) ¢) Add accepted
EPA protocols and detection limits;
(e) add sediment budget.

(L)- concerned that ‘existing’
info language can create and
expectation of need for
study(s) for the PAD

Agreement - All stakeholders agree
that no NEW studies are expected
for the development of the PAD

(S)- Need increased clarity of
scope for specific sections

Agreement - to change the
following D-53(iv) Fish and aquatic
resources. Add ‘and tributaries
after ‘ upstream and downstream’
‘existing aguatic communities such
as fish, mussels & macro inverts.

No agreement on the following
change - (S)- D-53 after section (iv)
add new section (c) Would like
historic record of fisheries aquatic
community info.




Topic

Recap Concerng/ Issues

Proposed Solutions

Comments

(L)- Breadth of info requested
istoo widefor the
socioeconomic section (xi)

(L)- This section may not always be
used, would like language that
makes it necessary where relevant.
Have licensee describe how project
affectslocal county, employment,
taxes etc. Scale down to achieve
this.

(S)- Section is necessary for new
project license and significant
project improvements, i.e. dam
enlargement.

(N)- FERC determines easily
accessibleinfo. Also when recreation
economy effected by project this
section is relevant.

(T)- FERC to consider racial profiling
concerns.

(S)- Thisisa FERC requirement in
NEPA

(S)- This section isa CEQA
reguirement, thus necessary.

Agreement - (S)- D-54 (vii) add
words ‘ candidate and special status
species (vii) recreation & land uses
—use language ‘specia designation
fishing areas

Agreement - (L)-Proposal:
-combine sections D-56(1) and D-
51(C)

-combine sections D-56(H) and D-
51(E)

Same topics/material, put into one
section.

Disagree (S)- Proposal - For section
(C) add * adjacent non project
licensee owned land within project
areal

Section (K)(i) (S)- structure of
licenses historically and
present. Summary of the
license provisions currently
applicable with means to get all
detailed info, ex: license
articles, operations orders.
Available upon request.

Agreement - (L)- would Summary
of environmental compliance
record/history that affects the public
be sufficient? Yes.




Topic

Recap Concerng/ Issues

Proposed Solutions

Comments

Section (K)(iii)

(S)- fed this does not
include/complaint compliance,
would like to add. Something
that affects public use of land,
re: recurring problem.

Agreement (L)- Interpretation of (iii)
acknowledgement of situations of
non-compliance that is reoccurring.

Concern that bulleted study
plan proposed by the process
group, would be premature.

(S)- Bulleted list of study plan items
info state agencies anticipate issues

(S)- good to ID issues, but bulleted
study plan should not be considered
an exhaustive list later in the process

Concern regarding clarification
of source of info for
development of Scoping
Document in (J)

(S)- Re: section (iv) questions on
languagein (J), How isthis doc
created. Suggestion of language to
add to (J) ‘based on missing data
from section (G)’

Volume of PAD

(L)- Concern that PAD asis
described contains large
amounts of info/data that make
creation and dissemination
clumsy.

(L)- Make statement of availability
upon request for entities/agencies
that need it. “available upon request
within an (x) day period”

(N)- propose including an appendix
that includes all docs available upon
request.

Agreement - Section K(iii)
summary of compliance record with
access made available to detailed
info as wanted/needed

Section K(iv) (L)- proposal to
remove hard copy ‘library’
requirement, replace with
commitment to provide all info/data
etc upon request.

(S)- want more the 5 yrs of data and
worried about time it could take to
receive data

(T)- electronic access does not meet
everyone's needs.

6




Topic

Recap Concerng/ Issues

Proposed Solutions

Comments

Agreement - Section (P) include
information protocol, or how
applicant will provideinfo & time
frame. i.e. more specificity. Must
be conscious of how thisis affected
by non ILP license procedure.

Agreement - (L)- D-57 (P) add
language pointing out level of info,
timing and to whom. (see handout)

(S)- agree with need to reduce volume
of PAD, however availability isa
concern. Timing requirement

(L)- From experience, public library
does not get used.

(N)- need to facilitate efficient
information sharing. Want timelines
that work for all stakeholders.
Consultation ahead

of PAD development isimportant,
simultaneous information sharing
with stakeholders.

(L)- the import of the ‘library’
languageis not realistic. Need
stakeholder & tribe distribution
protocol with timelines.

Concern 5.4 D-56 section (K)
(9)- issuesK(v) ‘ fiveyrs
some instances that >5yrsinfo
could be useful, specifically
generation figures & flows.
Not interested in maintenance.

Concern (L)- does generation,
maintenance info in (v) all need to be
included/provided? Do not want to
provide al thisinfo to public. Except
total annual actual generation, which
will already be available. (proprietary
information)

(N & S)- want to know ‘total value of
annual generation and annual
operation and maintenance costs

(L)- Suggestion K (vii) —
delete, make sure that
transmission lines are shown in
other sections/mapping. FERC
— has this ever been used??




Topic

Recap Concerng/ I'ssues

Proposed Solutions

Comments

(L)- Suggestions:

D-56(L)(i) state date of
approval emergency action
plan

D-56(L)(ii) delete

D-56(L)(iii, iv & v) want
summary of thisinfo, info/data
available upon reguest.

(S)- D-56(L)(iii & v) interest in this
info, useto inform re: project, + a
version/form of (iv) (CA & Wis)

(L)- Suggestion: From end of
section (M) through (O) seems
unnecessary, suggest
removing.

(S)- Do not remove section (M) helps
understand energy value, planning etc.

reference D-76 5.17 subparagraph K,
i.e. above section appears in another
section.

Agreement — D-57 section (M)
accept asummary of info with
reference to more detail/data etc,
especially b/c isarequirement for
application.

Triba concerns

Need tribal involvement in all
aspects of water resources.

Ensure tribal issues/concerns
considered/involved across all
issues.

D-53 ‘and cultural value', must
be included

re: 25yr record of data provides
statistical relevance, should be
default.

Concern (T)- Need early tribal
involvement, recommend that
new rules set with regard to
communication with tribes
compared to stakeholders.

Genera
process/clarifications

Concern (F)- concern with
movement of SD1, how will
this affect later processes?




Topic

Recap Concerng/ Issues

Proposed Solutions

Comments

(L)- Front loading of processis
generally good, but diminishing
returns exist

(L)- Understanding/clarification with
FERC. PAD isfather of SD1, SD1is
father of SD2

(S)- What is the penalty for late
PADs? Penalties exit in FPA

(N)- What about patently
deficient PADS?, this could
delay process. How do we
insure against this?

(S)- Needs to be consequences
for not meeting deadlines.
How do you create
accountability? Not only for
the extreme cases.

Where does discussion of
penalties go within the doc?
Where would FERC exercise
penalties (5.26 or 5.28)?

(N & S)- ideas for addressing
deficient PAD,

PM& E on annual licenses?
Broader studies?

Proposa FERC — conditional
removal of 2nd PAD, if
need/requirements of PAD are met.
If PAD needs not met 2nd version is
required.

Proposal (F)- Additional
consequences proposed: More opt.
for additional study request
throughout study period. Or
consultant to fill in gaps with PAD
Licensee to pay for thiswork.

(S)- Deficient PAD should halt
relicensing process, penalty
assessed.

Agreement - (S)- Suggestions for
language and clarifications.
Proposed def. for due diligence
(include due diligence and following
def.): “reasonably calculated,
documented effort to find what info

(N & S)- ideas for addressing
deficient PAD,

PME on annual licenses?
Broader studies?

(L)- Request - Agreed summary
language needs to be included in each
section with D-52 — D-57(all cap
letter sections) referencelike‘as
described in xyz...’




Topic

Recap Concerng/ I'ssues

Proposed Solutions

Comments

exists or does not exist regarding the
project & project area. Bue

Biligeneeisintended-to-denotea
hil arel ! o

Agreement (L &N &S)- If FERC
finds PAD deficient, then applicant
will be required to submit arevised
PAD. If PAD found sufficient then
no revised version is required.

(L)- Concern/ question are
current PAD requirements
necessary for state and federa
agencies to meet their
requirements? If FERC isthe
requester why isit necessary in
the PAD

Cooperating Agencies

Policy

No agreement on this topic,
capture expression of basic
concerns.

(L)- Question of legdity. i.e. NOT,
concern; If agencies want to be
cooperator they can do that, but not
interveners as well.

(F)- interested to see/hear further
explanation of legal issues.

(S)- See valuein NOPR opportunities
for combined process and integration,
efficiency. Will always keep
intervener status if need to choose.
Aninformational CEQA/NEPA doc
would allow for a co-op. agency

policy.
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Topic

Recap Concerng/ I'ssues

Proposed Solutions

Comments

(L)- some clients like combination of
documents, signal document enables
efficiency.

(9)- firewalsin CA

(L & S)- If clear firewalls created,
separated staff, could reduce issues.
But could reduce effectiveness of
cooperation.

(L)- support idea of joined NEPA
doc. Likeideaof FERC reaching out
to all state agencies to promote
cooperation.

(S)- statesdon’t feel thereisa
process for being treated as equals.

(N)- want efficiency, best results.

(S)- Like concept for improved
efficiency to enable a better prepared
NEPA, combine agency would have
to forgo 10j

(L)- want efficient process, unclear
how to get there.

11




FERC
Hydroelectric Licensing

Regulations

SESSION 4:
TRIBAL ISSUES

1 Office of Enerayv Projects

FERC

Tribal Consultation: @
Agreements

> Concern that there can be confusion
between general consultation process and
the Consultation process needed between
FERC and tribes

> To minimize confusion, propose that the
consultation between FERC and tribes
should consistently be referred to as
“Tribal Consultation”

2 Office of Enerav Projects

FERC

Tribal Consultation: @
Agreements

* Tribal Consultation (government -to-
government) should begin early: at the time
FERC sends letter to licensee of upcoming
license expiration and NOI/PAD requirements

» FERC should use multiple sources to identify
potentially-affected tribes; including letters to
tribes asking for information they may have

3 Office of Enerayv Projects




FERC

Tribal Consultation:
Agreements

* The process envisioned for early Tribal
Consultation (government -to-government) prior
to NOI should be set out in Preamble to Rule,
and

v

This early Tribal Consultation (government -to-
government) process (including but not limited
to a meeting) should be recognized by reg. text
somewhere between “Box 0” and Box 3 of the
timeline

4 Office of Enerayv Projects

FERC

Tribal Consultation:
Agreements

* There should be check points throughout the
process that ensure Tribal Consultation
(government -to-government) is taking place

* Tribal Consultation (government -to-
government) needs to occur in such a way to
not cause ex parte problems

5 Office of Enerav Projects

FERC

Tribal Consultation:
LANGUAGE

* A meeting to be held among the Commission, other
concerned federal agencies (including, but not limited to,
those agencies possessing a trust obligation to the
particular tribe), and each individual Indian tribe (that
may be affected by the project to the extent known) as
soon as is practical, but no later than 30 days after the
notice. If necessary, additional meetings may be
scheduled at the request of any participant.

Reg. language setting out details of particular meeting
topics was also agreed upon (see handout)

6 Office of Enerayv Projects




FERC

Tribal Liaison:
Agreements on Desired Functions

The FERC tribal liaison should:

= be regional (with a coordinator in D.C.)

= work as facilitators between tribes and FERC

= work as facilitators between tribes and applicant

= act as a doorway to the Commission

* be a mid-level staff member

= not have decision-making capabilities

= not replace gov’'t-gov’t consultation, but can be a part
thereof

= work with other agency tribal liaisons

7 Office of Enerayv Projects

FERC

Criteria for Studies
Language: Agreement

Suggested modification to study request criteria re: treaty
rights:

> (@)...

* (b) Content of study request. Any information or study
request must:

* (1) if applicable, explain the relevant resource management
goals of the agencies or tribes with jurisdiction over, or tribal
treaty rights with respect to, the resource to be studied;

8 Office of Enerav Projects




Tribal Consultation (Gover nment-to-Gover nment) L anguage—Aagr eements

The Tribe proposes that the following language be added to § 5.5 (2)(B) of the Proposed Regulations:

(ix) A meeting to be held among the Commission, other concerned fed. agencies (including, but
not limited to, those agencies possessing a trust obligation to the particular tribe), and each
individual Indian tribe (that may be affected by the project to the extent known) as soon asis
practical, but no later than 30 days after the notice. |f necessary, additional meetings may be
scheduled at the request of any participant.

(**letters from FERC to tribes asking who is affected, use BIA and others as resources)
(**earlier the better for meeting)

(**preamble—tribal liaison will initiate contact prior to Box 1—same time that applicant gets
letter, then set up specific consultation plan with tribe)

This language provides for the setting of a date for the meeting between the impacted tribes, FERC, and
other federal agencies.

Group proposes that the following language be added as a new § 5.5 (d) and (€) of the Proposed
Regulations:

(d) Meeting with Indian Tribes. The purpose of the tribal meeting(s) will be to consider issues
relating to tribal concerns (including but not limited to culture and traditions); discuss the Tribal
Consultation (government-to-government) process to ensure compliance with legal obligations
(seeiii) to the tribe; discuss potential project impacts upon the tribe or any tribal issue; and
discuss assessment of such impacts and efforts to meet such obligations during the application
process, and in conditions to the license. |ssues to be considered at the meeting shall include, but
shall not be limited to:

(1) I mplementation of necessary Tribal Consultation (gover nment-to-gover nment)
procedures during this process. Thetribal, FERC, and agency representatives shall agree upon
procedures for ongoing Triba Consultation (government-to-government) during the licensing
process. Such procedures shall provide the opportunity to the tribe to have input and provide
recommendations on any action that may be taken that could impact the tribe’ sinterest. Such
procedures shall also provide that the tribe shall be advised of the rejection of tribal
recommendations by the party making such rejection and the basis for such rejection. Unless
otherwise agreed by the participants, such Tribal Consultation (government-to-government) shall
occur consistent with Commission’s ex parte regs throughout the licensing process.

(i)  Discussion of trust (etc.) responsibility obligations. At the meeting, (and any
subsequent meetings required by any of the participants) the FERC representative, other agency
representatives and the tribal representatives shall discuss/consider federal trust responsibility,
treaty, statute, Executive Order, judicia decision, or common law as they may apply to the
particular project.

(ii1)  Sudy Issues and Conduct of Sudies. The Commission shall discuss with the tribe
issues which the tribes feel are important and need to be studied and will also ensure that studies are
conducted in away that is consistent with tribal knowledge and expertise. The participants shall
discuss necessary studies relating to tribal matters. These discussions shall consider studies



regarding such items as (but not be limited to) such items as fisheries, hunting rights, gathering and
related uses of areas and historic and cultural resources as well as cumulative socio-cultural and
economic impacts on the tribe. Such studies shall not be limited to archaeological sites or project
boundaries, but shall consider total project impacts upon the tribe. The participants may discuss
possible funding for the tribe to participate in such studies, as well as the procedures to be utilized
for the contact of tribal members, and the involvement of the tribe in the determination of the
methodology for such studies. Where possible, the applicant should be encouraged to consider
retaining tribal personnel due to their unique expertise in tribal matters for studies relating to tribal
matters, asis consistent with federal employment law. (move this to scoping consultation box)

(this step is wanted as early as possible, but no later than box 3)

(iv)  Historic and Cultural Resources. The participants shall agree upon the appropriate
steps required to comply with Section 106 of the NHPA and all other laws relating to preservation
and protection of Native American historic and cultural resources. The participants shall also agree
upon any steps necessary to maintain the confidentiality of such resources and to any procedures
necessary to address the custody of artifacts, skeletal material and other cultural information
(including that from prior archaeological and other research associated with the project).

(The group seemed to be in agreement that FERC shall be responsible for providing a summary
of items agreed upon at meeting, and that this could include or be a draft MOU with tribe)

(e) Summary of Agreement Within thirty (30) days of the conclusion of the tribal meeting or
meetings provided for in § 5.5 (d), FERC will provide a summary documenting agreement on the
process to be undertaken. This agreement on process can subsequently be amended. The
participants may enter into a Memorandum of Agreement, if they choose.

(Summary of Agreement shall be used by the parties to determine if appropriate Tribal
Consultation (government-to-government) was undertaken)

DISCUSSION ENDED AT THIS POINT. PARTICIPANTS FELT THAT THERE WAS A
GREAT DEGREE OF CONSENSUS ON OTHER POINTS, BUT TIME RAN OUT.



Tribal Liaison Desired Functions --Agreements

We support tribal liaisons--regional, multiple, working as facilitators between tribes and FERC,
between tribes and applicant, as a doorway to the Commission, mid-level, not decision-making,
not replacing gov’t-gov’'t consultation

There are a number of important tribal liason functions, including:

Informing potentially affected tribes about upcoming Relicensing applicationsin the area.
Liaison can also provide relicensing education to tribes prior to and during the process.
Educating tribes on FERC’ s mission, responsibilities and programs

Helping to educate FERC and its staff about tribes and the federal trust responsibility and
treat obligations toward tribes

Helping to establish appropriate connections and communications between tribes and
FERC staff working on particular projects or license applications as well as between
licensees/applicants

The liaison can ensure that tribes are fully aware of studies that may have cultura
resource or treaty rightsimplications.

The liason could facilitate informal dispute resolution between the applicant and a Tribe
FERC tribal liaison should assist in facilitating resolution of tribal study disputes with the
license applicant.

Facilitating FERC consultation with and tribal input during FERC rulemaking
proceedings, such as with this NOPR.

Limit to hydro for now, possibly use as a future example for other areas

Establish contact and work with other agency tribal liaisons

Determine which tribes are affected

Conduit to FERC processes

Liaison should be educated in Indian law and tribal rights

Have one liaison for each region/watershed (with liaison coordinator in DC)

Manage communications between tribes and Commission when ex parte ruleisin effect
Consider Native American with FERC/hydro process knowledge as candidate for
position



