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PART 4

Part 4 — Licenses, Permits, Exemptions, and Deter mination of Project Costs
Subpart A — Determination of Cost of Projects Constructed Under License

§4.1 Initial cost statement.
§4.3 Report on project cost.
§4.4 Serviceof report.
8§45 Timefor filing protest.
§4.6 Burden of proof.

§4.7 Findings.

Subpart B— Determination of Fair Value of Constructed Projects Under Section

23(a) of the Act
§4.10 Valuation data.
§4.11 Reports.
§4.12 Service of report.
§4.13 Timefor filing protest.
§4.14 Hearing upon request.

Subpart C— Determination of Cost of Constructed Projects Not Subject to Section
23(a) of the Act

§4.20 Initial report.
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§4.21 Reports.

§4.22 Service of report.

§4.23 Timefor filing protest.

§4.24 Deter mination of cost.

§4.25 Findings

Subpart D— Application for Preliminary Permit, License or Exemption; General
Provisons

§4.30 Applicability and definitions.

(@& (1) Thissubpart appliesto aay-applicatiors for preiminary permit, license, or
exemption from licensng.

(2) Any potentid applicant for an origina license for which prefiling consultation
begins on or after [insert date three months following issuance date of final rule] and
which wishes to develop and file its application pursuant to this part, must seek
Commission authorization to do so pursuant to the provisions of part 5.

§4.31 Initial or competing application; who may file.

D-2



§4.32 Acceptance for filing or reection; information to be made
available to the public; requestsfor additional studies.

4.32(a) Each application must:

(1) Forapreiminary permit or license, identify every person, citizen, association of
citizens, domestic corporation, municipality, or Sate that has or intends to obtain and will
maintain any proprietary right necessary to congtruct, operate, or maintain the project;

(2) For aprdiminary permit or alicense, identify (providing names and mailing
addresses):

(i) Every county in which any part of the project, and any Federd facilities that would be
used by the project, would be located;

(i) Every city, town, or amilar locd political subdivison:

(A) Inwhich any part of the project, and any Federd facilities that would be used by the
project, would be located; or

(B) That has a population of 5,000 or more people and is locate within 15 miles of the
project dam;

(i) Every irrigation didrict, drainage district, or smilar specid purpose politica
subdivison:

(A) Inwhich any part of the project, and any Federd facilities that would be used by the
project, would be located; or

(B) That owns, operates, maintains, or uses any project facilities that would be used by
the project;

(iv) Every other palitical subdivison in the generd area of the project that thereis
reason to believe would likely be interested in, or affected by, the application; and

(v) All Indian tribes that may be affected by the project.

(3)()) For alicense (other than alicense under Section 15 of the Federa Power Act)
date that the gpplicant has made, either at the time of or before filing the application, a
good faith effort to give natification by certified mail of the filing of the gpplication to:

(A) Every property owner or record of any interest in the property within the bounds of
the project, or in the case of the project without a specific project boundary, each such
owner of property which would underlie or be adjacent to any project worksincluding any
impoundments; and

(B) The entitiesidentified in paragraph (8)(2) of this section, aswell as any other
Federd, state, municipd or other loca government agencies that there is reason to believe
would likely be interested in or affected by such application.

(i) Such natification must contain the name, business address, and telephone number of
the gpplicant and a copy of the Exhibit G contained in the application, and must sate that a
license gpplication is being filed with the Commission.

(4 (i) Asto any factsdleged in the gpplication or other materids filed, be subscribed
and verified under oath in the form set forth in paragraph (8)(3)(ii) of this section by the
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person filing, an officer thereof, or other person having knowledge of the matters sent
forth. If the subscription and verification is by anyone other than the person filing or an
officer thereof, it shall include a statement of the reasons therefor.

(i) This(application, etc.) is executed in the [form of verification goes here]

(5 Contain the information and documents prescribed in the following sections of this
chapter, according to the type of gpplication:

(i) Preiminary permit: 8 4.81;

(i) Licensefor aminor water power project and a mgjor water power project 5 MW or
less: §4.61,

(i) Licensefor amgjor unconstructed project and a mgjor modified project: § 4.41;

(iv) Licensefor amgor project--existing dam: § 4.51;

(v) Licensefor atransmission lineonly: 8 4.71;

(vi) Nonpower licensefor alicensed project: § 16.7,

(vii) Exemption of asmdl conduit hydrodectric facility: § 4.92;

(viii) Case-gpecific exemption of smdl hydrodectric power project: 8 4.107; or

(iX) License or exemption for a project located a a new dam or diversion where the
applicant seeks PURPA benefits: § 292.208.

4.32(b)(1) Each gpplicant for a preliminary permit, license, and transfer or surrender of
license and each petitioner for surrender of an exemption must submit to the Commission's
Secretary for filing an origind and eight copies or the gpplication or petition. The gpplicant
or petitioner must serve one copy of the application or petition on the Director of the
Commission's Regiond Office for the appropriate region and on each resource agency,
Indian tribe, or member of the public consulted pursuant to 8 4.38 or § 16.8 of this chapter
or part 5. Inthe case of an gpplication for aprdiminary permit, the applicant shdl, if the
Commission o directs, serve copies of the gpplication on the U.S. Department of the
Interior and the U.S. Army Corps of Engineers. The gpplication may include reduced prints
of maps and drawings conforming to 8 4.39(d). The originds (microfilm) of maps and
drawing are not to be filed initidly, but will be required pursuant to paragraph (d) of this
section. The Commisson may aso ask for the filing of full-szed printsin gppropriate
Cases.

(2) Each gpplicant for exemption must submit to the Commission's Secretary for filing
an origind and eight copies of the gpplication. An gpplicant must serve one caopy of the
application on each resource agency consulted pursuant to 8 4.38. For each application
filed folowing [insert date three months following issuance date of final rule], maps
and drawings must freecHhet conform to the requirements of § 4.39. butmustbe-of
sfftetent-Sze-scate-and-quality-to permit-eechreadtng: The originas (microfilm) of maps
and drawing are not to be filed initidly, but will be requested pursuant to paragraph (d) of
this section.

(3)(i) An gpplicant must make information regarding its project reasonably available to
the public for ingpection and reproduction, from the date on which the gpplicant filesits
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gpplication for alicense or exemption until the licensng or exemption proceeding for the
project isterminated by the Commisson. Thisinformation includes a copy of the
complete application for license or exemption, together with al exhibits, gppendices, and
any amendments, pleadings, supplementary or additiona information, or correspondence
filed by the gpplicant with the Commisson in connection with the application.

(i) An agpplicant must delete from any information made available to the public under
this section, specific Ste or property locations the disclosure of which would create arisk
of harm, theft, or destruction of archeologica or native American cultura resources or to
the site at which the sources are located, or would violated any Federd law, include the
Archeological Resources Protection Act of 1979, 16 U.S.C. 470w-3, and the Nationa
Historic Preservation Act of 1966, 16 U.S.C. 470hh.

@) An gpplicant must make available the information specified in paragraph (b)(3) of
this section in aform that is readily accessible, reviewable, and reproducible, at the same
time asthe information is filed with the Commission or required by regulation to be made
avaladle.

(i) An gpplicant must make the information specified in paragraph (b)(3) of this section
available to the public for inspection:

(A) Atitsprincipd place of businessor a any other location that is more accessble to
the public, provided that dl of the information is available in at least one location:

(B) During regular business hours, and

(©) Inaformthat isreadily accessble, reviewable, and reproducible.

(iii) The applicant must provide a copy of the complete gpplication (as amended) to a
public library or other convenient public office located in each county in which the
proposed project is located.

(iv) Anapplicant must make requested copies of the information specified in paragraph
(b)(3) of this section available ether:

(A) Atitsprincipd place of busnessor at any other location that is more accessble to
the public, after obtaining reimbursement for reasonable costs of reproduction; or

(B) Through the mail, after obtaining reimbursement for postage fees and reasonable
costs of reproduction.

(5 Anyone may file a petition with the Commission requesting access to the
information specified in paragraph (b)(3) of this section if it believes that the gpplicant is
not making the information reasonably available for public inspection or reproduction. The
petition must describe in detall the basis for the petitioner's belief.

(6) An gpplicant must publish notice twice of thefiling of its gpplication, no later than
14 days after thefiling date in adaily or weekly newspaper of generd circulation in eech
county in which the project islocated. The notice must disclose the filing date of the
gpplication and briefly summarize it, including the gpplicant's name and address, the type of
facility applied for, its proposed location, the laces where the information specified in
paragraph (b)(3) of this section is available for inspection and reproduction, and the date by
which any requests for additiond scientific sudies are due under paragraph (b)(7) of this
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section, and must ate that the Commission will publish subsequent notices soliciting
public participation if the gpplication is found acceptable for filing. The gpplicant must
promptly provide the Commission with proof of the publication of this notice.

(7) Except asto alicense or exemption gpplication, if # any resource agency, Indian
tribe, or person believes that an additiona scientific study should be conducted in order to
form an adequate factud basis for a complete andlysis of the gpplication on its meits, the
resource agency, Indian tribe, or person must file arequest for the study with the
Commission within 60 days after the application isfiled and serve a copy of the request on
the gpplicant. The Commission will issue public notice of the tendering for filing of eech
gpplication for hydropower license or exemption; each such gpplicant must submit a draft
of this notice to this Commisson with its gpplication. For any such additiona study
request, the requester must describe the recommended study and the basis for the request
in detail, including who should conduct and participate in the study, its methodology and
objectives, whether the recommended study methods are generally accepted in the
scentific community, how the sudy and information sought will be useful in furthering the
resource goas that are affected by the proposed facilities, and approximately how long the
study take to complete, and must explain why the study objectives cannot be achieved using
the data already available. In addition, in the case of a Study request by a resource agency or
Indian tribe that falled to request the study during the pre-filing consultation process under
§4.38 of this part or 8§ 16.8 of this chapter, the agency or Indian tribe must explain why this
request was not made during the pre-filing consultation process and show good cause why
its request for the study should be considered by the Commission.

(8) An applicant may file aresponse to any such study request within 30 days of its
filing, serving a copy of the response to the requester.

(9) The requirements of paragraphs (b)(3) to (b)(8) of this section only apply to an
gpplication for license or exemption filed on or after May 20, 1991. Paragraphs (b)(3) and
(b)(4) of this section do not apply to applications subject to the requirements of § 16.7 of
this chapter.

(10) Trangition provisions. (1) Thisparagraph (b) shdl apply to license applications
for which the deadline for filing a notification of intent to seek anew or subsequent license
, or for filing anatification of intent to file an origind license goplication required by § 5.3
of this part, is[insert date three months following issuance date of final rule] or later.

(2) Applications for which the deadline date for filing a notification of intent to seek a
new or subsequent licenseis prior to [insert date three months following issuance date
of final rulel, and potentia applications for origind license for which the potentia
applicant commenced firg stage pre-filing consultation pursuant to Section 4.38(b) prior
to [insert date three months following issuance date of final rule], are subject to the
Commission’s regulations as promulgated prior to [insert date three months following
issuance date of final rulel.

(3) Thissection shdl apply to exemption applications filed on or after [insert date
three months following issuance date of final rule]. For exemption gpplications filed
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prior to [insert date three months following issuance date of final rule], this section
shdl gpply in the form in which it was promulgated prior to that dete.

4.32(c)(1) Every application for alicense or exemption for a project with a capacity of
80 megawatts or less must include in its gpplication copies of the satements made under
§ 4.38(b)(1)(vi).

(2) If an applicant reverses a statement of intent not to seek PURPA benefits:

(i) Prior to the Commission issuing alicense or exemption, the reversal of intent will
be treated as an amendment of the gpplication under § 4.35 and the gpplicant must:

(A) Repest the pre-filing consultation process under § 4.38; and

(B) Sdtidfy dl the requirementsin § 292.208 of this chapter; or

(i) After the Commission issues alicense or exemption for the project, the applicant is
prohibited from obtaining PURPA benefits.

4.32(d) When any application isfound to conform to the requirements of paragraphs
(@, (b), and (c) of this section, the Commission or its delegate will:

(1) Notify the gpplicant that the application has been accepted for filing, soecifying the
project number assigned and the date upon which the application was accepted for filing,
and, for alicense or exemption gpplication, direct the filing of the originds (microfilm) of
the required maps and drawings,

(2)(1) For an application for apreliminary permit or license, issue public notice of the
gpplication as required in the Federal Power Act;

(i) For an gpplication for exemption from licensing, publish notice once in adaily or
weekly newspaper of generd circulation in each county in which the project is or will be
located; and

(3) If the project affects lands of the United States, notify the appropriate Federa
office of the gpplication and the specific lands affected, pursuant to Section 24 of the
Federal Power Act.

(4) For an application for alicense seeking benefits under section 210 of the Public
Utility Regulatory Policies Act of 1978, as amended, for a project that would be located a
anew dam or diverson, serve the public notice issued for the application under paragraph
(d)(2)(1) of this section to interested agencies at the time the gpplication is notified that the

goplication is accepted for filing.

4.32(e) Inorder for an gpplication to conform adequately to the requirements of
paragraphs (a), (b), and (c) of this section and of § 4.38, an application must be completed
fully. No blanks should be left in the gpplication. No materid or information required in
the gpplication should be omitted. If the applicant believes that its application conforms
adequatdy without containing certain required materid or information, it must explanin
detail why the materid or information is not being submitted and what steps were taken by
the gpplicant to provide the materid or information. 1f the Commission findsthat an
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application does not adequately conform to the requirements of paragraphs (), (b), and (c)
of this section and of § 4.38, the Commission or its designee will consider the gpplication
ether deficient or patently deficient.

(1) Deficient applications. (i) An gpplication that in the judgment of the Office of
Energy ProjectsHydrepewerticensihg does not conform to the requirements of
paragraphs (a), (b), and (c) of this section and of § 4.38, may be considered deficient. An
gpplicant having a deficient application will be afforded additiond time to correct the
deficiencies, not to exceed 45 days from the date of notification in the case of an
goplication for preliminary permit or exemption from licenang or 90 days from the date of
natification in the case of an goplication for license. Natification will be by Ietter or, in
the case of minor deficiencies, by tdlephone. Any natification will specify the deficiencies
to be corrected. Deficiencies must be corrected by submitting an origind and the number
of copies pecified in paragraph (b) of this section of the specified materids or
information to the Secretary within the time specified in the notification of deficiency.

(i) Upon submission of a conforming application, action will be taken in accordance
with paragraph (d) of this section.

(iir)  If the revised gpplication is found not to conform to the requirements of
paragraphs (a), (b), and (c) of this section and of § 4.38, or if the revisons are not timely
submitted, the revised application will be rgjected. Procedures for rejected applications
are specified in paragraph (€)(2)(iii).

(2) Patently deficient applications. (i) If, within 90 days of itsfiling dete, the
Director of the Office of Energy ProjectsHydropewerticensitg determines that an
goplication patently fails to substantidly comply with the requirements of paragraphs (a),
(b), and (c) of this part and of § 4.38 of this part of § 16.8 of this chapter, or isfor a project
that is precluded by law, the application will be rgjected as patently deficient with the
specification of the deficiencies that render the gpplication patently deficient.

(i) If, after 90 days of itsfiling date, the Director of the Office of Energy
Proj ectsHydropewerLieensitg determines that an application patently fails to comply with
the requirements of paragraphs (a), (b), and (c) of this part and of 8§ 4.38 of this part of
§ 16.8 of this chapter, or isfor aproject that is precluded by law:

(A) Theapplication will be rgjected by order of the Commission, if the Commisson
determinesthat it is patently deficient; or

(B) The gpplication will be conddered deficient under paragraph (e)(1) of this section,
if the Commisson determines that it is not patently deficient.

(iif) Any gpplication that is rejected may be submitted if the deficiencies are corrected
and if, in the case of a competing application, the resubmitta istimely. The date the
regjected gpplication is resubmitted will be consdered the new filing date for purposes of
determining its timeliness under 8§ 4.36 and the digposition of competing gpplications under
§4.37.
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4.32(f) Any gpplication will be consdered accepted for filing as of the gpplication
filing date if the Secretary receives dl of the information and documents necessary to
conform to the requirements of paragraphs (a), (b), and (c) of this section an of § 4.38
within the time prescribed by the Commission or its delegate under paragraph (€) of this
section.

4.32(g) An agpplicant may be required to submit any additiona information or
documents that the Commission or its designee congders relevant for an informed
decison on the gpplication. The information or documents mugt take the form, and must be
submitted within the time, that the Commission or its designee prescribes. An applicant
may also be required to provide within a specified time additiond copies of the complete
goplication, or any of the additiona information or documents that arefiled, to the
Commission or to any person, agency, or other entity that the Commission or its designee
specifies. If an applicant failsto provide timely additiond information, documents, or
copies of submitted materias as required, the Commisson or its designee may dismissthe
gpplication, hold it in abeyance, or take other appropriate action under this chapter or the
Federal Power Act.

4.32(h) A prospective applicant, prior to submitting its application for filing, may seek
advice from the Commission staff regarding the sufficiency of the application. For this
purpose, five copies the draft gpplication should be submitted to the Director of the
Divison of Engineering and Environmenta ReviewPrejectManagerment. An applicant or
prospective gpplicant may confer with the Commission saff at any time regarding
deficiencies or other matters related to its application. All conferences are subject to the
requirements of § 385.2201 of this chapter governing ex parte communications. The
opinions or advice of the staff will not bind the Commission or any person delegated
authority to act onits behdf.

4.32(i) Intervention in any preliminary permit proceeding will not condtitute
intervention in any subsequent licensing or exemption proceeding.

4.32(j)) Any gpplication, the effectiveness of which is conditions upon the future
occurrence of any event or circumstance, will be regjected.

(k) Trangtion provisions. (1) Thissection shal apply to license applications for
which the deadline for filing a natification of intent to seek a new or subsequent license, or
for filing anotification of intent to file an origind license application required by § 5.3 of
thispat, is[insert date three months following issuance date of final rule] or later.

(2) Applications for which the deadline date for filing anotification of intent to seek a
new or subsequent licenseis prior to [insert date three months following issuance date
of final rule], and potentia applications for origind license for which the potentia
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applicant commenced first stage pre-filing consultation pursuant to Section 4.38(b) prior
to[insert date three months following issuance date of final rule], are subject to the
Commission’s regulations as promulgated prior to [insert date three monthsfollowing
issuance date of final rule].

(3) Thissection shdl apply to exemption applicationsfiled on or after [insert date
three months following issuance date of final rule]l. For exemption applications filed
prior to [insert date three months following issuance date of final rule], this section
shdl gpply in the form in which it was promulgated prior to that date.

§4.33 Limitations on submitting applications.

§4.34 Hearings on applications; consultation on termsand conditions,
motionsto intervene; alter native procedures.

4.34(a) Trial-type hearing. The Commisson may order atrid-type hearing on an
goplication for apreiminary permit, alicense, or an exemption from licensng upon ether
its own motion or the motion of any interested party of record. Any trid-type hearing will
be limited to the issues prescribed by order of the Commission. In dl other casesthe
hearings will be conducted by notice and comment procedures.

4.34(b) Notice and comment hearings. All comments (including mandatory and
recommended terms and conditions and prescriptions) on an application for exemption or
license mugt be filed with the Commission no later than 60 days after issuance by the
Commission of public notice declaring that the gpplication is ready for environmenta
andyss. All reply comments must be filed within 105 days of that notice. All comments
and reply comments and al other filings described in this section must be served on dl
persons ligted in the service ligt prepared by the Commission, in accordance with the
requirements of § 385.2010 of this chapter. If aparty or interceder (as defined in

§ 385.2201 of this Chapter) submits any written materid to the Commission relating to the
merits of an issue that may affect the responsbility of a particular resource agency, the
party or interceder must dso serve acopy of the submission on this resource agency. The
Commission may dlow for longer comment or reply comment periods if appropriate. A
commenter or reply commenter may obtain an extensgion of time from the Commission
only upon a showing of good cause or extraordinary circumstances in accordance with

§ 385.2008 of this chapter. Late-filed fish and wildlife recommendations will not be
subject to the requirements of paragraph (€), (f)(1)(ii), and (f)(3) of this section, and late-
filed terms and conditions will not be subject to the requirements of paragraphs (f)(1)(iv),
(MO (D)(v), and ()(2) of this section. Late-filed fish and wildlife recommendetions, terms
and conditions, and prescriptions will be consdered by the Commission under section
10(a) of the Federal Power Act if such consideration would not delay or disrupt the
proceeding.
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(1) Agenciesresponsible for mandatory terms and conditions and prescriptions.
Any agency responsible for mandatory terms and conditions or prescriptions for licenses
or exemptions, pursuant to sections 4(e), 18, and 30(c) of the Federal Power Act and
section 405(d) of the Public Utility Regulatory Policies Act of 1978, as amended, must
provide these terms and conditions or prescriptionsin itsinitid comments filed with the
Commission pursuant to paragraph (b) of this section. In those comments, the agency must
specificdly identify and explain the mandatory terms and conditions or prescriptions and
thelr evidentiary and legd basis. In the case of an gpplication prepared other than pursuant
to part 5, ifHf ongoing agency proceedings to determine the terms and conditions or
prescriptions are not completed by the date specified, the agency must submit to the
Commission by the due date:

(i) Preiminary terms and conditions or prescriptions and a schedule showing the status
of the agency proceedings and when the terms and conditions or prescriptions are expected
to becomefind; or

(i) A statement waiving the agency's right to file the terms and conditions or
precriptions or indicating the agency does not intend to file terms and conditions or
prescriptions.

(2) Fish and wildlife agencies and Indian tribes. All fish and wildlife agencies must
st forth any recommended terms and conditions for the protection, mitigation of damages
to, or enhancement of fish and wildlife, pursuant to the Fish and Wildlife Coordination Act
and section 10()) of the Federd Power Act, in ther initid comments filed with the
Commission by the date specified in paragraph (b) of thissection. All Indian tribes must
submit recommendations (including fish and wildlife recommendations) by the same date.

In those comments, afish and wildlife agency or Indian tribe must discussits understanding
of the resource issues presented by the proposed facilities and the evidentiary basis for the
recommended terms and conditions.

(3) Other government agencies and members of the public. Resource agencies, other
governmenta units, and members of the public mugt file their recommendationsin their
initid comments by the date specified in paragrgph (b) of this section. The comments must
clearly identify al recommendations and present their evidentiary basis.

(4) Submittal of modified recommendations, terms and conditions or prescriptions.
(i) If theinformation and analyss (including reasonable dternatives) presented in a draft
environmenta impact statement, issued for comment by the Commission, indicate a need
to modify the recommendations or terms and conditions or prescriptions previoudy
submitted to the Commission pursuant to paragraphs (b)(1), (b)(2), or (b)(3) of this
section, the agency, Indian tribe, or member of the public mugt file with the Commission
any modified recommendations or terms and conditions or prescriptions on the proposed
project (and reasonable dternatives) no later than the due date for comments on the draft
environmental impact statement. Modified recommendations or terms and conditions or
prescriptions must be clearly digtinguished from comments on the draft Satement.
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(i) If an gpplicant files an amendment to its gpplication that would materidly change the
project's proposed plans of development, as provided in 8§ 4.35, an agency, Indian tribe, or
member of the public may modify the recommendations or terms and conditions or
prescriptionsit previoudy submitted to the Commission pursuant to paragraphs (b)(1),
(b)(2), or (b)(3) of this section, the agency, Indian tribe, or member of the public must file
with the Commission any modified recommendations or terms and conditions or
prescriptions on the proposed project (and reasonable dternatives) no later than the due
date specified by the Commission for comments on the amendmen.

(5)(1) With regard to certification requirements for alicense applicant under section
401(a)(1) of the Federd Water Pollution Control Act (Clean Water Act), an applicant shall
file within 60 days from the date of issuance of the notice of ready for environmenta
andyss

(A) A copy of the water qudity certification;

(B) A copy of the request for certification, including proof of the date on which the
certifying agency received the request; or

(C) Evidence of waiver of water qudity certification as described in paragraph (f)(7)(ii)
of this section.

(i) A certifying agency is deemed to have waived the certification requirements of
section 401(a)(1) of the Clean Water Act if the certifying agency has not denied or granted
certification by one year after the date the certifying agency recelved awritten request for
certification. If acertifying agency denies certification, the applicant must file a copy of
the denid within 30 days after the applicant received it.

(iii) Notwithstanding any other provison in Title 18, Chapter |, subpart B, any
application to amend an exiging license, and any application to amend a pending application
for alicense, requires a new request for water quaity certification pursuant to paragraph
(b)(5)(i) of this section if the amendment would have a materia adverse impact on the
water quality in the discharge from the project or proposed project.

4.34(c) Additional procedures. If necessary or appropriate the Commisson may
require additional procedures (e.g., a pre-hearing conference, further notice and comment
on specific issues or oral argument). A party may request additiond proceduresin a
motion that clearly and specifically sets forth the procedures requested and the basis for
the request. Repliesto such requests may be filed within 15 days of the request.

4.34(d) Consultation procedures. Pursuant to the Federd Power Act and Public Utility
Regulatory Policies Act of 1978, as amended, the Commission will coordinate as
appropriate with other government agencies respongble for mandatory terms and
conditions for exemptions and licenses for hydrod ectric projects. Pursuant to the Federa
Power Act and the Fish and Wildlife Coordination Act, the Commission will consult with
fish and wildlife agencies concerning the impact of a hydropower proposd on fish and
wildlife and appropriate terms and conditions for license to adequatdly and equitably
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protect, mitigate damages to, and enhance fish and wildlife (including related spawning
grounds and habitat). Pursuant to the Federal Power Act and the Endangered Species Act,
the Commission will consult with the U.S. Fish and Wildlife Service or the Nationa

Marine Fisheries Service, as agppropriate, concerning the impact of hydropower proposa on
endangered or threatened species and their critica habitat.

4.34(e) Consultation on recommended fish and wildlife conditions; section 10(j)
process. (1) Inconnection with its environmenta review of an application for license, the
Commisson will andyze dl terms and conditions timely recommended by fish and wildlife
agencies pursuant to the Fish and Wildlife Coordination Act for the protection, mitigation
of damages to, and enhancement of fish and wildlife (including related spawning grounds
and habitat) affected by the development, operation, and management of the proposed
project. Submission of such recommendations marks the beginning of the process under
section 10(]) of the Federa Power Act.

(2) 4 - achwite cammrandst-on—ta
Commlsson may seeﬁ clanfloatlon of any recommendatlon from the approprlateflsh and
wildlife agency. t54r i

ﬂeﬁ—aﬁd-wrldhfeegeﬁey-eeﬁe&ﬁe& If the Commlssons request for clanflcanon is
communicated in writing, copies of the request will be sent by the Commission to all

parties, affected resource agencies, and Indian tribes, which may file aresponse to the
request for daﬂflcatlon W|th|n thetime perlod speafled by the Commlsson

aﬁd-H‘tdl-aﬁ-tﬁbe‘r If the Commlsson bellevesenv fish and W|Id||fe recommendatlon may
be inconsstent with the Federal Power Act or other applicable law, the Commission will
make aprdiminary determination of inconsstency in the draft environmenta document or,
if none, the environmenta andysis. The prdiminary determination, for those
recommendations bdieved to be incongastent, shal include: (1) an explanation why the
Commission believes the recommendation is incongstent with the Federd Power Act or
other gpplicable law, including any supporting andysis and conclusons, and (2) an
explanation of how the measures recommended in the environmental document would
equitably protect, mitigate damages to, and enhance, fish and wildlife (including related
spawning grounds and habitat) affected by the development, operation, and management of
the project.

(4) Any party, affected resource agency, or Indian tribe may file comments in response
to the prdiminary determination of incongstency within the time frame dlotted for
comments on the draft environmenta document or, if none, the time frame for comments
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on the environmentd andyss. 45daysofttstssaanee:  In thisfiling, the fish and wildlife
agency concerned may also request a meeting, telephone or video conference or other
additiond procedure to attempt to resolve any preliminary determination of incongstency.
(5) The Commisson shdl attempt, with the agencies, to reach a mutualy acceptable
resolution of any such incongstency, giving due weight to the recommendations, expertise,
and statutory responghilities of the fish and wildlife agency. If the Commission decides,
or an affected resource agency requests, the Commission will conduct a meeting,
telephone, or video conference, or other procedures to address issues raised by its
prdiminary determination of incongstency and comments thereon. The Commission will
give at least 15 days advance notice to each party, affected resource agency, or Indian
tribe, which may participate in the meeting or conference. Any mesting, conference, or
additiona procedure to address these issues will be scheduled to take place within 90 days
of the date the Commisson issues a preiminary determination of inconsastency. The
Commission will prepare awritten summary of any meeting held under this subsection to
discuss 10(]) issues, including any proposed resolutions and supporting analyss, and a copy

(6) The section 10(j) process ends when the Commission issues an order granting or
denying the license gpplication in question.

4.34(f) Licenses and exemption conditions and required findings--(1) License
conditions. (i) All licenses shal be issued on the conditions pecified in section 10 of the
Federad Power Act and such other conditions as the Commission determines are lawful and
in the public interest.

(i) Subject to paragraph (f)(3) of this section, fish and wildlife conditions shdl be
basad on recommendations timely received from the fish and wildlife agencies pursuant to
the Fish and Wildlife Coordination Act.
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(i) The Commisson will congder the timely recommendations of resource agencies,
other governmenta units, and members of the public, and the timely recommendations
(including fish and wildlife recommendetions) of Indian tribes affected by the project.

(iv) Licensesfor aproject located within any Federd reservation shdl beissued only
after the findings required by, and subject to any conditions that may be timely received
pursuant to, section 4(e) of the Federal Power Act.

(v) The Commission will require the congtruction, maintenance, and operation of such
fishways as may be timely prescribed by the Secretary of Commerce or the Secretary of
the Interior, as appropriate, pursuant to Section 18 of the Federa Power Act.

(2) Exemption conditions. Any exemption from licenang issued for conduit facilities,
as provided in section 30 of the Federa Power Act, or for smal hydroel ectric power
projects having a proposed installed capacity of 5,000 kilowatts or less, as provided in
section 405(d) of the Public Utility Regulatory Policies Act of 1978, as amended, shdl
include such terms and conditions as the fish and wildlife agencies may timely determine
are appropriate to carry out the respongbilities specified in section 30(c) of the Federd
Power Act.

(3) Requiredfindings. If, after attempting to resolve incond stencies between the fish
and wildlife recommendations of afish and wildlife agency and the purposes and
requirements of the Federa Power Act or other applicable law, the Commission does not
adopt in whole or in part afish and wildlife recommendation of afish and wildlife agency,
the Commission will publish the findings and statements required by section 10(j)(2) of the
Federal Power Act.

4.34(g) Application. The provisons of paragraphs (b) through (d) and (f) of this
section gpply only to gpplications for license or exemption; paragraph (€) applies only to
goplicationsfor license.

4.34(h) Unless otherwise provided by statute, regulation or order, dl filingsin
hydropower hearings, except those conducted by tria-type procedures, shall consist of an
origind and eight copies.

4.34(i) Alternative procedures. (1) An gpplicant may submit to the Commisson a
request to gpprove the use of dternative procedures for pre-filing consultation and the
filing and processing of an application for an origina, new, or subsequent hydropower
license or exemption that is subject to § 4.38 or § 16.8 of this chapter, or for the
amendment of alicense that is subject to the provisons of § 4.38.

(2) Thegod of such dternative procedures shdl beto:

(i) Combineinto asingle process the pre-filing consultation process, the environmenta
review process under the Nationd Environmenta Policy Act and administrative processes
associated with the Clean Water Act and other Statutes;
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(i) Facilitate greater participation by and improve communication among the potentia
gpplicant, resource agencies, Indian tribes, the public and Commission gaff in aflexible
pre-filing consultation process tailored to the circumstances of each case;

(ii1) Allow for the preparation of apreiminary draft environmenta assessment by an
goplicant or its contractor or consultant, or of aprdiminary draft environmenta impact
gtatement by a contractor or consultant chosen by the Commission and funded by the
applicant;

(iv) Promote cooperdive efforts by the potentia gpplicant and interested entities and
encourage them to share information about resource impacts and mitigation or
enhancement proposals and to narrow any areas of disagreement and reach agreement or
settlement of the issues raised by the hydropower proposal; and

(v) Facilitate an orderly and expeditious review of an agreement or offer of settlement
of an gpplication for hydropower license, exemption, or amendment to alicense.

(3) A potentia hydropower gpplicant requesting the use of dternative procedures must:

(i) Demongtrate that a reasonable effort has been made to contact al resource agencies,
Indian tribes, citizens groups, and others affected by the applicant's proposal, and that a
consensus exigs that the use of dternative procedures is gppropriate under the
circumstances,

(i) Submit a communications protocol, supported by interested entities, governing how
the gpplicant and other participantsin the pre-filing consultation process, including the
Commisson gaff, may communicate with each other regarding the merits of the applicant's
proposa and proposals and recommendations of interested entities; and

(iif) Serveacopy of therequest on dl affected resource agencies and Indian tribes and
on al entities contacted by the applicant that have expressed an interest in the aternative
pre-filing consultation process.

(4) Asappropriate under the circumstances of the case, the dternative procedures
should include provisonsfor:

() Didribution of aninitia information package and conduct of an initid information
meseting open to the public;

(i) The cooperative scoping of environmenta issues (including necessary scientific
sudies), the analyss of completed studies and any further scoping; and

(i) The preparation of apreliminary draft environmenta assessment or preliminary

rehearing-or-appeat:
(6) If the Commission accepts the use of dternative procedures, the following
provisons will apply.
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(i) To the extent feasible under the circumstances of the proceeding the Commisson
will give natice in the FEDERAL REGISTER and the gpplicant will give natice, in alocd
newspaper of generd circulation in the county or counties in which the project is located,
of theinitid information meeting and the scoping of environmentd issues. The gpplicant
will dso send notice of these stagesto amailing list gpproved by the Commisson.

(i) Every sx months, the applicant shal file with the Commisson areport summarizing
the progress made in the prefiling consultation process and referencing the applicant's
public file, where additiona information on that process can be obtained. Summaries or
minutes of meetings held in the process may be used to satidfy thisfiling requirement. The
goplicant mugt aso file with the Commission a copy of itsinitid information package, eech
scoping document, and the preliminary draft environmenta review document. Al filings
with the Commission under this section must include the number of copies required by
paragraph (h) of this section, and the gpplicant shall send a copy of these filingsto each
participant that requests a copy.

(i) At asuitable location, the goplicant will maintain apublic file of dl rdevant
documents, including scientific sudies, correspondence, and minutes or summaries of
meetings, compiled during the pre-filing consultation process.  The Commission will
maintain a public file of the gpplicant'sinitia information package, scoping documents,
periodic reports on the pre-filing consultation process, and the preliminary draft
environmenta review document.

(iv) An applicant authorized to use dterndtive procedures may subgtitute a preliminary
draft environmenta review document and additiond materid specified by the Commission
instead of Exhibit E to its gpplication and need no supply additiond documentation of the
prefiling consultation process. The gpplicant will file with the Commission the results of
any studies conducted or other documentation as directed by the Commission, either on its
own motion or in response to a motion by a party to the licensing or exemption proceeding.

(v) Pursuant to the procedures approved, the participants will set reasonable deadlines
requiring al resource agencies, Indian tribes, citizens groups, and interested persons to
submit to the gpplicant requests for scientific sudies during the pre-filing consultation
process, and additiond requests for studies may be made to the Commission after thefiling
of the application only for good cause shown.

(vi) During the prefiling process the Commisson may require the filing of preiminary
fish and wildlife recommendations, prescriptions, mandatory conditions, and comments, to
be submitted in fina form after thefiling of the application; no notice that the application
is ready for environmental andys's need be given by the Commission after the filing of an
gpplication pursuant to these procedures.

(vii) Any potentia gpplicant, resource agency, Indian tribe, citizens group, or other
entity participating in the dternative pre-filing consultation process may file arequest with
the Commission to resolve a dispute concerning the dternative process (including a dispute
over required studies), but only after reasonable efforts have been made to resolve the
dispute with other participantsin the process. No such request shall be accepting for filing
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unless the entity submitting it certifies that it has been served on dl other participants. The
request must document what efforts have been made to resolve the dispute.

(7) If the potential gpplicant or any resource agency, Indian tribe, citizens group, or
other entity participating in the dternative pre-filing consultation process can show that it
has cooperated in the process but a consensus supporting the use of the process no longer
exigs and that continued use of the process will not be productive, the participant may
petition the Commission for an order directing the use by the potentid applicant of
appropriate procedures to complete its application. No such request shall be accepted for
filing unless the entity submitting it certifies that it has been served on al other
participants. The request must recommend specific procedures that are appropriate under
the circumstances.

(8) The Commisson may participate in the pre-filing consultation process and assist in
the integration of this process and the environmenta review process in any case, including
gppropriate cases where the applicant, contractor, or consultant funded by the applicant is
not preparing a preliminary draft environmenta assessment or preliminary draft
environmental impact satement, but where staff assstance is available and could expedite

(1) Transition provisions. (1) Thissection shdl apply to license applications for
which the deadline for filing a natification of intent to seek a new or subsequent license, or
for filing anatification of intent to file an origind license application required by § 5.3 of
thispart, is[insert date three months following issuance date of final rule] or later.

(2) Applications for which the deadline date for filing a notification of intent to seek a
new or subsequent licenseisprior to [insert date three months following issuance date
of final rule], and potentia gpplications for origind license for which the potentia
applicant commenced firgt stage pre-filing consultation pursuant to Section 4.38(b) prior
to [insert date three months following issuance date of final rule], are subject to the
Commission’s regulations as promulgated prior to [insert date three monthsfollowing
issuance date of final rule].

(3) Thissection shdl apply to exemption applicationsfiled on or after [insert date
three months following issuance date of final rule]l. For exemption applications filed
prior to [insert date three months following issuance date of final rule], this section
shdl gpply in the form in which it was promulgated prior to that dete.
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8 4.35 Amendment of application; date or acceptance.

8 4.36 Competing applications; deadlinesfor filing; notices of intent;
comparisons of plans of development.

§ 4.37 Rules of preference among competing applications
§4.38 Consultation requirements.

4.38(a) Requirement to consult. (1) Beforeit files any gpplication for an origind
license or an exemption from licensing that is described in paragraph (8)(4) of this section,
apotentia gpplicant must consult with the relevant Federd, Sate, and interstate resource
agencies, including the National Marine Fisheries Service, the United States Fish and
Wildlife Service, the Nationa Park Service, the United States Environmental Protection
Agency, the Federd agency administering any United States lands utilized or occupied by
the project, the gppropriate state fish and wildlife agencies, the appropriate state water
resource management agencies, the certifying agency under Section 401(a)(1) of the
Federa Water Pollution Control Act (Clean Water Act), 33 U.S.C. 1341(c)(1)), ancrany
Indian tribe that may be affected by the project, and members of the public. A potentia
license applicant mugt file anatification of intent to file alicense gpplication pursuant to §
5.3 and a Pre-Application Document pursuant to the provisons of § 5.4.

(2) The Dlrector of the eﬁmeﬁf—FWdfepemfeLI:re&ﬁﬂg—Energy Projects or-the
eeatectwill, upon
request, provi de alis of known appropriate Federd dtate, and interstate resource agencies,
ane-indian tribes, and locdl, regiond, or nationa non-governmenta organizations likely to
be interested in any license gpplication proceeding.

(3) Angpplicant for an exemption from licenang or an gpplicant for alicense seeking
benefits under section 210 of the Public Utility Regulatory Policies Act, as amended, for a
project that would be located a a new dam or diverson must, in addition to meeting the
requirements of this section, comply with the consultation requirements of § 4.301.

(4) The pre-filing consultation requirements of this section gpply only to an gpplication
for:

(1) Origind license,

(i) Exemption;

(iif) Amendment to an application for origind license or exemption that materialy
amends the proposed plans of development as defined in 8§ 4.35(f)(1);

(iv) Amendment to an existing license that would increase the capacity of the project as
defined in § 4.201(b), but that would involve:

(A) The condruction of anew dam or diverson in alocation where there isno existing
dam or diverson;
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(B) Any repair, modification, or reconstruction of an existing dam that would result in a
sgnificant change in the norma maximum surface area of eevation of an exiging
impoundment; or

(C) The addition of new water power turbines other than to replace exigting turbines.

(5) Beforeit files a non-capacity related amendment as defined in § 4.201(c), an
gpplicant must consult with the resource agencies and Indian tribes listed in paragraph
(a(2) of this section to the extent that the proposed amendment would affect the interests
of the agencies or tribes. When consultation is necessary, the applicant mug, a a
minimum, provide the resource agencies and Indian tribes with copies of the draft
gpplication and alow them at least 60 days to comment on the proposed amendment. The
amendment as filed with the Commisson must summarize the consultation with the
resource agencies and Indian tribes on the proposed amendment, propose reasonable
protection, mitigation, or enhancement measures to respond to impacts identified as being
caused by the proposed amendment, and respond to any objections, recommendations, or
conditions submitted by the agencies or Indian tribes. Copies of dl written
correspondence between the applicant, the agencies, and the tribes must be attached to the
goplication.

(6) Thissection does not apply to any application for anew license, a nonpower license,
a subsequent license, or surrender of alicense subject to Sections 14 and 15 of the Federd
Power Act.

(7) If apotentiad applicant has any doubt as to whether a particular application or
amendment would be subject to the pre-filing consultation requirements of this section or
if awaiver or the pre-filing requirements would be gppropriate, the gpplicant may filea
written request for clarification or waiver with the Director, Office of Energy Projects

Hy¢ropewer-tieensng.

4.38(b) First Sage of Consultation. (1) A potentid applicant for an origina license
mugt, a thetime it filesits notification of intent to seek alicense pursuant to § 5.3, provide
acopy of the Pre-Application Document to the entities specified in § 5.4.

(21) A potentia applicant for an exemption must promptly contact each of the
appropriate resource agencies, and affected Indian tribes, and members of the public likely
to be interested in the proceeding; provide them with a description of the proposed project
and supporting information; and confer with them on project design, the impact of the
proposed project (including a description of any exigting facilities, their operation, and any
proposed changes), reasonable hydropower dternatives, and what studies the applicant
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should conduct. The potentia gpplicant must provide to the resource agencies, Indian
tribes and the Commisson the fallowing information:

(i) Detailed maps showing project boundaries, if any, proper land descriptions of the
entire project area by township, range, and section, as well as by sate, county, river, river
mile, and closest town, and dso showing the specific location of al proposed project
fadilities, including roads, transmission lines, and any other gppurtenant facilities;

(i) A generd engineering design of the proposed project, with a description of any
proposed diversion of a stream through a canal or penstock;

(i) A summary of the proposed operationa mode of the project;

(iv) Identification of the environment to be affected, the significant resources present,
and the gpplicant's proposed environmenta protection, mitigation, and enhancement plans,
to the extent known at thet time;

(v) Streamflow and water regime information, including drainage area, naturd flow
periodicity, monthly flow rates and durations, mean flow figures illustrating the mean daily
streamflow curve for each month of the year at the point of diverson or impoundment, with
location of the stream gauging station, the method used to generate the streamflow data
provided, and copies of al records used to derive the flow data used in the applicant's
engineering caculaions,

(Vi)(A) A gatement (with acopy to the Commission) of whether or not the applicant
will seek benefits under section 210 of PURPA by satisfying the requirements for
qualifying hydrodectric smal power production facilitiesin § 292.203 of this chapter;

(B) If benefits under section 210 of PURPA are sought, a statement on whether or not
the applicant bdieves diverson (as that term is defined in 8 292.202(p) of this chapter) and
arequest for the agencies view on that belief, if any;

(vii) Detailed descriptions of any proposed studies and the proposed methodologies to
be employed; and

(viii) Any statement required by 8§ 4.301(a).

(32) No earlier than 30 days, but no later than 60 days, from the date of the potential
applicant's letter transmitting the Pre-Application Document, or information required by
paragraph (b)(2), as applicable, trfermetion to the agencies, ane Indian tribes and members
of the public under paragraph (b)(1) of this section, the potentiad applicant must:

(i) Hold ajoint meeting at a convenient place and time, including an opportunity for a
gtevigt, with dl pertinent agencies, and  Indian tribes, and members of the public to
explain the gpplicant's proposd and its potentia environmental impact, to review the
information provided, and to discuss the data to be obtained and studies to be conducted by
the potentia gpplicant as part of the consultation process,
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(i) Consult with the resource agencies, aned Indian tribes and members of the public on
the scheduling and agenda of the joint meeting; and

(i) No later than 15 days in advance of the joint meeting, provide the Commisson with
written notice of the time and place of the meeting and awritten agenda of the issuesto be
discussed a the meetlng

peteﬁﬁ—al—appheaﬂf The potentld appllcmt must make elther audlo recordl ngs or written
transcripts of the joint meeting, and must promptly provide copies of these recordings or
transcripts to the Commission and, upon request, to any resource agency, and Indian tribe,
or member of the public.

(54) Not later than 60 days after the joint meeting held under paragraph (b)(2) of this
section (unless extended within this time period by a resource agency, et Indian tribe, or
members of the public for an additiona 60 days by sending written notice to the applicant
and the Director of ©Ht  the Office of Energy Projects within the first 60 day period, with
an explanation of the basis for the extension), each interested resource agency, and Indian
tribe, and members of the public must provide a potentid gpplicant with written comments:

(i) Ildentifying its determination of necessary studiesto be performed or the
informetion to be provided by the potentia applicant;

(i) Identifying the basisfor its determination;

(i) Discussing its understanding of the resource issues and its gods and objectives for
these resources,

(iv) Explaining why each study methodology recommended by it is more appropriate
than any other available methodology aterndtives, including those identified by the
potentia applicant pursuant to paragraph (b)(2)(vii) of this section;

(v) Documenting that the use of each study methodology recommended by itisa
generally accepted practice; and

(vi) Explaining how the studies and information requested will be useful to the agency,
of Indian tribe, or member of the public in furthering its resource god's and objectives that
are affected by the proposed project.
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(65) Study dispute resolution. (i) If apotentid applicant and a resource agency, ot
Indian tribe, or member of the public disagree as to any matter arisng during the first sage
of consultation or as to the need to conduct a study or gather information referenced in
paragraph (c)(2) of this section, the potentia applicant or resource agency, er-Indian tribe,
or member of the public may refer the dispute in writing to the Director of the Office of
Energy Projects Hydropewerticensng (Director) for resolution.

(i) At the sametime as the request for dispute resolution is submitted to the Director,
the entity referring the dispute must serve a copy of its written request for resolution on
the disagreeing party and any affected resource, er-Indian tribe, or member of the public,
which may submit to the Director a written response to the referrd within 15 days of the
referral’'s submittal to the Director.

(iif) Written referras to the Director and written responses thereto pursuant to
paragraphs (b)(6)t5)(i) or (b)(6)t5)(ii) of this section must be filed with the Commission
in accordance with the Commission's Rules of Practice and Procedure, and must indicate
that they are for the attention of the Director pursuant to § 4.38(b)(6)(5).

(|v) The Director will resolve the dlsputes by tetter-provided-to-the-potential-appticant
3 = bes: an order directing the potential

applicant to gather such mformetl on or conduct such study or studies as, in the Director's
view, is reesonable and neces&ary

(v) If aresource agency, Indian tribe, or member of the public fallsto refer adisoute
regarding arequest for apotentia applicant to obtain information or conduct sudies (other
than a dispute regarding the information specified in paragraph (b)(1) or (b)(2) of this
section), the Commission will not entertain the dispute following the filing of the license
goplication.

(vi) If apotentid aoplicant fails to obtain information or conduct a study as required by
the Director pursuant to subparagraph (b)(6)(iv) of this section, its gpplication will be
consdered deficient.
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(76) Thefirst stage of consultation ends when dl participating agencies, apdindian
tribes, and members of the public provide the written comments required under paragaraph
(b)(5)t4) of this section or 60 days after the joint meeting held under paragraph (b)(3)(2)
of this section, whichever occurs firdt, unless aresource agency or Indian tribe timely
notifies the gpplicant and the Director of ©HEENnergy Projects of its need for more time to
provide written comments under paragraph (b)(5)(4) of this section, in which case the first
stage of consultation ends when dl participating agencies and Indian tribes provide the
written comments required under paragraph (b)(5)4) of this section or 120 days after the
joint meeting held under paragraph (b)(5)f4) of this section, whichever occursfirst.

4.38(c) Second stage of consultation. (1) Unless determined to be unnecessary by the
Director pursuant to paragraph (b)(6)t5y of this section, a potentia gpplicant must
diligently conduct al reasonable studies and obtain dl reasonable information requested by
resource agena&s, and Indian trlbes, and members of the publlc under paragraph (b) of this
section th S ii ii :
m&ﬁsef—theaaﬁhe&rer to WhICh the potentld aopllcmt has aqreed The aopllcmt shdl
aso obtain any data and conduct any studies required by the Commission pursuant to the
dispute resolution procedures of subparagraph (b)(6) of this section. These studies must be
completed and the information obtained:

(i) Prior tofiling the gpplication, if the results

(A) Would influence thefinandd (e.g., instream flow study) or technicd feasibility of
aproject (e.g., sudy of potentia mass soil movement); or

(B) Are needed to determine the design or location of project features, reasonable
dternatives to the project, the impact of the project on important naturd or cultura
resources (e.g., resource surveys), or suitable mitigation or enhancement measures, or to
minimize impact on sgnificant resources (e.9., wild and scenic river, anadromous fish,
endangered species, caribou migration routes);

(i) After filing the application but before issuance of alicense or exemption, if the
gpplicant otherwise complied with the provisons of paragraph (b)(2) or (b)(2) of this
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section, as gpplicable, and the study or information gathering would take longer to conduct
and evauate than the time between the conclusion of the first stage of consultation and the
expiraion of the gpplicant's preliminary permit or the gpplication filing deadline set by the
Commission;

(iit) After anew license or exemption isissued, if the studies can be conducted or the
information obtained only after congtruction or operation of the proposed facilities, would
determine the success of protection, mitigation, or enhancement measures (e.g., post-
construction monitoring studies), or would be used to refine project operation or modify
project fecilities.

(2) If, after the end of the first stage of consultation as defined in paragraph (b)(7) {6)
of this section, aresource agency, er-Indian tribe, or member of the public requests that the
potentia gpplicant conduct astudy or gather information not previoudy identified and
gpecifies the basis and reasoning for its request, under paragraphs (b)(5)t4) (1)-(vi) of this
section, the potentld appllcant must promptly initiate the study or gather the mformatl on,

ﬁraetree or explan to the requeﬂlnq entity Why it behev&the request IS not reasonable or
necessary. If the potentia applicant declinesto obtain the information or conduct the
study, Fhe-gppteant-any resource agency, Indian tribe, or consulted member of the public
may refer any such request to the Director of the Office of Energy Projects Hy¢dropevwrer
teenshg for dispute resolution under the procedures and subject to the other

requirements set forth in paragraph (b)(6)t5) of this sectior. ancHheed-not-conduct priorto

filiner s obrich 2 Aot HIZY=v= l 2O 1 22N i VPO SN o SR =t ol o A L g FAP-NR J-N (P2
Ty dty StUUy UCTTITTITICU Uy TS JITTUIUN TU VT UNMCaSUNauiic Ul UnicuCaoal y Ul tU iy

(3)(|) The results of studles and informeti on—gatherlng referenced in paragraphs
(©)(@)(it) and (c)(2) of this section will be treeted as additiond information; and

(i) Fling and acceptance of an gpplication will not be ddlayed and an application will
not be considered deficient or patently deficient pursuant to § 4.32(e)(1) or (€)(2) merdy
because the study or information gathering is not complete before the gpplication isfiled.

(4) A potentia applicant must provide each resource agency, ahd Indian tribe, and
consulted member of the public with:

(i) A copy of itsdraft application that:

(A) Indicatesthe type of application the potentia applicant expectsto file with the
Commission; and
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(B) Respondsto any comments and recommendations made by any resource agency,
and Indian tribe, or consulted member of the public either during the first stage of
consultation or under paragraph (c)(2) of this section;

(i) Theresultsof dl studies and information-gathering either requested by that
resource agency, ane Indian tribe, or consulted member of the public in the first stage of
consultation (or under paragraph (c)(2) of this section if available) or which pertain to
resources of interest to the resource agency, and Indian tribe, or consulted member of the
public and which were identified by the potentia applicant pursuant to paragraph
(b)(2)€H)(vii) of this section, including a discusson of the results and any proposed
protection, mitigation, or enhancement measures, and

(i) A written request for review and comment.

(5) A resource agency, and Indian tribe, or consulted member of the public will have 90
days from the date of the potentid gpplicant's letter transmitting the paragraph (c)(4)
information to it to provide written comments on the information submitted by a potentia
gpplicant under paragraph (c)(4) of this section.

(6) If the written comments provided under paragraph (c)(5) of this section indicate that
aresource agency, and Indian tribe, or consulted member of the public has a substantive
disagreement a potentia applicant's conclusions regarding resource impacts or its
proposed protection, mitigation, or enhancement measures, the potentia gpplicant will:

(i) Hold ajoint meeting with the resource agency, et Indian tribe, anel other agencies,
and consulted members of the public with smilar or related areas of interest, expertise, or
respongbility not later than 60 days from the date of the written comments of the
disagreeing agency, of Indian tribe, or consulted member of the public to discuss and to
attempt to reach agreement on its plan for environmenta protection, mitigation, or
enhancement measures,

(i) Consult with the disagreeing agency, of Indian tribe, and other agencies with Smilar
or related areas of interest, expertise, and responsibility, and consulted member of the
public on the scheduling of the joint mesting; and

(i) At least 15 daysin advance of the meeting, provide the Commission with written
notice of the time and place of the meeting and a written agenda of the issuesto be
discussed a the meeting.

(7) The potentia applicant and any disagreeing resource agency, ef Indian tribe, or
consulted member of the public may conclude ajoint meeting with a document embodying
any agreement among them regarding environmental protection, mitigation, or
enhancement measures and any issues that are unresolved.
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(8) The potentid applicant must describe dl disagreements with a resource agency, of
Indian tribe, or consulted member of the public on technica or environmenta protection,
mitigation, or enhancement measures in its gpplication, including an explanation of the
basis for the applicant's disagreement with the resource agency, of Indian tribe, and
consulted non-governmenta organization, and must include in its goplication any document
devel oped pursuant to paragraph (c)(7) of this section.

(9) A potentid applicant may file an gpplication with the Commission if:

(i) It has complied with paragraph (c)(4) of this section and no resource agency, of
Indian tribe, or consulted member of the public has responded with substantive
disagreements by the deadline specified in paragraph (c)(5) of this section; or

(i1) 1t has complied with paragraph (c)(6) of this section and a resource agency, of
Indian tribe, or consulted member of the public has responded with substantive
disagreements.

(10) The second stage of consultation ends:

(i) Ninety days after the submittal of information pursuant to paragraph (c)(4) of this
Section in cases where no resource agency, of Indian tribe, or consulted member of the
public has responded with substantive disagreements, or

(i) Atthe concluson of thelast joint meeting held pursuant to paragraph (c)(6) of this
section in case where a resource agency, et Indian tribe, or consulted member of the public
has responded with substantive disagreements.

4.38(d) Third Stage of Consultation. (1) Thethird stage of consultation isinitiated by
thefiling of an gpplication for alicense or exemption, accompanied by atranamittd |etter
certifying that at the same time copies of the gpplication are being mailed to the resource
agencies, Indian tribes, and other government offices, and consulted members of the public
specified in paragraph (d)(2) of this section.

(2) Assoon asan gpplicant files such gpplication documents with the Commission, or
promptly after receipt in the case of documents described in paragraph (d)(2)(iii) of this
section, as the Commission may direct, the applicant must serve on every resource agency
and Indian tribe, members of the public consulted and on other government offices copies
of:

(i) Itsapplication for alicense or an exemption from licenaing;

(i) Any deficiency correction, revison, supplement, response to additiona information
request, or amendment to the gpplication; and

(iif) - Any written correspondence from the Commission requesting the correction of
deficiencies or the submitta of additiond information.
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4.38(e) Waiver of compliance with consultation requirements (1) If aresource
agency, ot Indian tribe, or consulted member of the public waives in writing compliance
with any requirement of this section, a potentia gpplicant does not have to comply with that
requirement as to that agency or tribe.

(2) If aresource agency, of Indian tribe, or consulted member of the public falsto
timely comply with a provision regarding a requirement of this section, a potentia
goplicant may proceed to the next sequentia requirement of this section without waiting
for the resource agency, er Indian tribe, or consulted member of the public to comply.

(3) Thefalure of aresource agency, of Indian tribe, or consulted member of the public
to timely comply with a provision regarding a requirement of this section does not preclude
its participation in subsequent stages of the consultation process.

(4) Following [insert issuance date of final rule], apotentia license applicant
engaged in pre-filing consultation under this part may during first stage consultation
request to incorporate into pre-filing consultation any dement of the integrated license
application process provided for in part 5. Any such request must be accompanied by a

(A) Specific description of how the dement of the part 5 license gpplication would fit
into the pre-filing consultation process under this part; and

(B) Demondration that the potential license applicant has made every reasonable effort
to contact al resource agencies, Indian tribes, non-governmental organizations, and others
affected by the applicant's proposa, and that a consensus exists in favor of incorporating
the specific element of the part 5 process into the pre-filing consultation under this part.

4.38(f) Application requirements documenting consultation and any disagreements
with resource agencies. An agpplicant must show in Exhibit E of its gpplication thet it has
met the requirements of paragraphs (b) through (d) and paragraphs (g) and (h) of this
section, and must include a summary of the consultation process and:

(1) Any resource agency's, of Indian tribe’s, or consulted member of the public letters
containing comments, recommendations, and proposed terms and conditions;

(2) Any letters from the public containing comments and recommendations;

(3) Notice of any remaining disagreements with a resource agency, of Indian tribe, or
consulted member of the public on:

(i) Theneed for a study or the manner in which a study should be conducted and the
applicant's reasons for disagreement;

(i) Information on any environmenta protection, mitigation, or enhancement measure,
including the basis for the applicant's disagreement with the resource agency, er Indian
tribe, or consulted non-governmental organization.
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(4) Evidence of any wavers under paragraph (e) of this section;

(5) Evidence of dl attempts to consult with a resource agency, ef Indian tribe, or
consulted non-governmenta organization, copies of related documents showing the
attempts, and documents showing the conclusion of the second stage of consultation.

(6) An explanation of how and why the project would, would not, or should not, comply
with any relevant comprehensve plan as defined in 8 2.19 of this chapter and a description
of any relevant resource agency or Indian tribe determination regarding the consstency of

(78) A description of how the applicant's proposal addresses the significant resource
issues raised at the joint meeting held pursuant to paragraph (b)(3)t2) of this section; and
(89) A ligt containing the name and address of every Federd, date, and interstate
resource agency, ahd Indian tribe, or consulted member of the public with which the

gpplicant consulted pursuant to paragraph (a)(1) of this section.

4.38(g) Public participation. (1) At least 14 daysin advance of the joint meeting held
pursuant to paragraph (b)(3){2) of this section, the potentia gpplicant must publish notice,
at least once, of the purpose location, and timing of the joint meeting, in adaily or weekly
newspaper published in each county in which the proposed project or any part thereof is
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gtuated. The notice shdl include a summary of the mgor issues to be discussed a the
joint medting.

(2)(1)) A potentid gpplicant must make available to the public for ingpection and
reproduction the information specified in paragraph (b)(2) or (b)(2) of this sectior, as
gpplicable, from the date on WhICh the notlce reqw red by paragraph (g)(l) of this sectl onis
firg published until the-tlei
secttorn: afind order isissued any the license appllcatlon

(i) Theprovisonsof § 4.32(b) will govern the form and manner in which the
information is to be made available for public ingpection and reproduction.

(iif) A potentid applicant must make available to the public for ingpection at the joint
meeting required by paragraph (b)(3)€2) of this section at least two copies of the
information specified in paragraph (b)(1) or (b)(2) of this sectior, as applicable.

4.38(h) Transition provisions. (1) This section shal apply to license applications for
which the deadline for filing a natification of intent to seek a new or subsequent license, or
for filing anatification of intent to file an origind license application required by § 5.3 of
thispart, is[insert date three months following issuance date of final rule] or later.

(2) Applications for which the deadline date for filing a notification of intent to seek a
new or subsequent licenseisprior to [insert date three months following issuance date
of final rule], and potentia gpplications for origind license for which the potentia
applicant commenced firgt stage pre-filing consultation pursuant to Section 4.38(b) prior
to[insert date three months following issuance date of final rule], are subject to the
Commission’s regulations as promulgated prior to [insert date three monthsfollowing

|ssuance date of final rule]. Theprovisonsofthis-section-arenot-appticebleto




8 4.39 Specifications for maps and drawings.

All required maps and drawings must conform to the following specifications, except as
otherwise prescribed in this chapter:

(& Eachorigind map or drawing must conss of a print on slver or gelatin 35mm
microfilm mounted on Type D (3\l/4\<gr-thn-eg> by 7\3/8\<gr-thn-eg> aperture cards.
Two duplicates must be made on sheets of each origind. Full-szed prints of maps and
drawings must be on sheets no smdler than 24 by 36 inches and no larger than 28 by 40
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inches. A space five inches high by seven inches wide must be provided in the lower right
hand corner of each sheet. The upper haf of this space must bear the title, numerica and
graphicad scde, and other pertinent information concerning the map or drawing. The lower
haf of the pace must be left clear. Exhibit G drawings must be ssamped by a Registered
Land Surveyor. If the drawing size specified in this paragraph limits the scde of erawitgs
structura drawings (exhibit F drawings) described in paragraph (c) of this section, asmaller
scae may be used for those drawings.

(b) Each map must have ascdein full-szed prints no smdler than one inch equals 0.5
miles for tranamission lines, roads, and Smilar linear festures and no smdler than oneinch
equals 1,000 feet for other project features, including the project boundary. Where maps
at these scale do not show sufficient detall, large scae maps may be required tinder- §

434,

(e) The maps and drawings showing project location information and details of project
sructures must be filed in accordance with the Commisson's ingtructions on submisson
of Critical Energy Infrastructure Information in § .[insert when CEI| rulefinal]

(f) Transition provisions. (1) Thissection shdl apply to license or exemption
applicationsfiled fallowing [insert date three months following issuance date of final
rulel.

(2) For license or exemption applicationsfiled prior to [insert date three months
following issuance date of final rule], this section shdl gpply in the form in which it was
promulgated prior to that date.

Subpart E— Application for Licensefor Major Unconstructed Project and M ajor
Modified Project

§4.40 Applicability
§4.41 Contents of application.

©@() The minimum, mean, and maximum recorded flows in cubic feet per second of
the stream or other body of water at the powerplant intake or point of diverson, with a

D-32



gpecification of any adjustment made for evaporation, leakage minimum flow releases
(including duration of releases) or other reductions in available flow; a monthly flow
duration curves indicating the period of record and the gauging stations used in deriving the
curves, and a specification of the critica streamflow used to determine the dependable

capacity; ....

(©@)(iii) The esimated minimum and maximum hydraulic capacity of the powerplant
in terms of flow and efficiency (cubic feet per second and one-haf, full and best gate), and
the corresponding generator output in kilowatts.

(e(4) A gaement of the estimated average annual cost of the tota project as proposed
specifying any projected changes in the codts (life-cycle costs) over the estimated
financing or licenang period if the gpplicant takes such changes into account, indluding:

(i) Codt of capita (equity and debt);

(i) Locd, state, and Federd taxes,

(i) Depreciation and amortization, anet

(iv) Operation and maintenance expenses, including interim replacements, insurance,
adminigrative and generd expenses, and contingencies, and

(v) The edtimated capitd cost and estimated annual operation and maintenance expense
of each proposed environmental measure.

(©)(7) A gatement and evauation of the consequences of denid of the license
goplication and a brief perspective of what future use would be made of the proposed ste if
the proposed project were not constructed; and

(8) A gatement specifying the sources and extent of financing and annud revenues
available to the gpplicant to meet the costs identified in paragraphs (€)(1) and (4) of this
section;

(9) An estimate of the cost to develop the license application; and

(10) The on-peak and off-peak vaues of project power, and the basis for estimating the
values, for project which are proposed to operate in a mode other than run-of-river.

(h) Exhibit G isamap of the project that must conform to the specifications of § 4.39.
In addition, each exhibit G boundary map must be submitted in a georeferenced dectronic
format - such as ArcView shape files, GeoMediafiles, Mapinfo files, or any smilar format.
The dectronic boundary map must be positiondly accurate to + 40 ft, in order to comply
with the Nationa Map Accuracy Standards for maps at a 1:24,000 scale (the scale of the
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USGS quadrangle maps). The eectronic exhibit G data must include atext file describing
the map projection used (i.e., UTM, State Plane, Decimal Degrees, etc.), the map datum
(i.e., North American 27, North American 83, etc.) and the units of measurement (i.e., feet,
meters, miles, etc.). Three copies of the eectronic maps must be submitted on CD’s or
DVD’s. If morethan one sheet is used for the paper maps, the sheets must be numbered
consecutively, and each sheet must bear asmal insert sketch showing the entire project and
indicating that portion of the project depicted on that sheet. Each sheet must contain a
minimum of three known reference points. The latitude and longitude coordinates, or Sate
plane coordinates, or each reference point must be shown. If & any time &fter the
goplication isfiled thereis any change in the project boundary, the gpplicant must submit,
within arreasonablte-pertod 90 days following the completion of project congtruction, a

fina exhibit G showing the extent of such changes. The map must show:

(h)(2) Project boundary. The map must show a project boundary enclosing al project
works and other features described under paragraph (b) of this section (Exhibit A) that are
to belicensad. If accurate survey information is not available at the time the tieense
gpplication isfiled, the gpplicant must so sate, and atentative boundary may be submitted.

(h)(3) .... (iv) Theproject location must include the most current information
pertaining to affected federa lands as described under § 4.81(b)(5).

@ ..... (i) Lands over which the gpplicant has acquired or plansto acquire rights
to occupancy and use other than feetitle, including rights acquired te-beregtitted or to be
acquired by easement or lease.

(i) Transition provisions. (1) Thissection shal apply to license applicationsfiled
falowing [insert date three months following issuance date of final rule].

(2) For license applicationsfiled prior to [insert date three months following
issuance date of final rule], this section shdl gpply in the form in which it was
promulgated prior to that date.

Subpart F — Application for Licensefor Major Project—Existing Dam

§ 4.50 Applicability
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§4.51 Contents of Application.

(©2)(1) The minimum, mean, and maximum recorded flows in cubic feet per second of
the stream or other body of water at the powerplant intake or point of diverson, with a
gpecification of any adjustment made for evaporation, leakage minimum flow releases
(including duration of releases) or other reductions in available flow; a monthly flow
duration curves indicating the period of record and the gauging stations used in deriving the
curves, and a specification of the critica streamflow used to determine the dependable

capacity;

(©)(2)(iii) The estimated hydraulic capacity of the powerplant (minimum and maximum
flow through the powerplant) in cubic feet per second;

(e)(4) A daement of the estimated average annual cost of the total project as proposed,
specifying any projected changes in the codts over the estimated financing or licensing
period if the gpplicant takes such changes into account, including:

() Cost of capita (equity and debt);

(i) Locd, state, and Federd taxes,

(iii) Depreciation and amortization, anet

(iv) Operation and maintenance expenses, including interim replacements, insurance,
adminigrative and genera expenses, and contingencies; and

(v) Theedtimated capitd cost and estimated annual operation and maintenance expense
of each proposed environmental measure.

(e)(7) An edtimate of the cost to develop the license gpplication; and

(8) Theon-peak and off-peak values of project power, and the basis for estimating the
values, for projects which are proposed to operate in a mode other than run-of-river;

(9) The estimated average annud increase or decrease in project generation, and the
estimated average annud increase or decrease of the vaue of project power due to achange
in project operations (i.e., minimum bypass flows, limiting reservair fluctuations).
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. See § 4.41(h).
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() Transition provisions. (1) Thissection shal apply to license applicationsfiled
falowing [insert date three months following issuance date of final rule].

(2) For license applicationsfiled prior to [insert date three months following
issuance date of final rule], this section shdl gpply in the form in which it was
promulgated prior to that date.
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Subpart G— Application for Licensefor Minor Water Power Projects 5 M egawatts

or Less
§4.60 Applicability and notice to agencies.
§4.61 Contents of application.

(c) Exhibit A isadescription of the project and the proposed mode of operation.
(1) Theexhibit must include, in tabular form if possible, as appropriate:

(vii) The estimated minimum and maximum hydraulic capacity of the plant (flow
through the plant) in cubic feet per second and estimated average flow of the stream or
water body at the plant or point of diverson; for projects with installed capacity of more
than 1.5 megawatts, a monthly flow duration curves and a description of the drainage area
for the project ste must be provided;

(xX) The estimated capitd costs and estimated annual operation and maintenance expense
of each proposed environmental measure.

(2) Statethe purposes of the project (for example, use of power output).

(3) An estimate of the cost to develop the license application; and

(4) Theon-peak and off-peak values of project power, and the basis for estimating the
values, for project which are proposed to operate in a mode other than run-of-river.

(5) The estimated average annua increase or decrease in project generation, and the
estimated average annud increase or decrease of the vaue of project power due to achange
in project operations (i.e., minimum bypass flows, limiting reservoir fluctuations) for an
aoplication for anew license,

(6) Theremaining undepreciated net investment, or book value of the project;

(7) Theannud operation and maintenance expenses, including insurance, and
adminigrative and generd codts;

(8) A detalled single-line dectrica diagram;

(9) A satement of measures taken or planned to ensure safe management, operation,
and maintenance of the project.

(©) Exhibit F. See § 4.41(g).
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(0) Transition provisions. (1) Thissection shdl apply to license applications filed
falowing [insert date three months following issuance date of final rule].

(2) For license applicationsfiled prior to [insert date three months following
issuance date of final rule], this section shdl gpply in the form in which it was
promulgated prior to that date.

Subpart H — Application for Licensefor Transmisson Line Only
84.70 Applicability
8§4.71 Contentsof Application

Subpart | —  Application for Preliminary Permit; Amendment and Cancellation of
Prdiminary Permit

§4.80 Applicability
§4.81 Contents of Application

(b)(5) All lands of the United States that are enclosed within the proposed project
boundary described under paragraph (€)(3) of this section, identified and tabulated on a
separate sheet by lega subdivisons of apublic land survey of the affected areq, if available.
If the project boundary includes lands of the United States, such lands must be identified on
a completed land description form, provided by the Commission. The project location
must identify any Federd reservation, Federd tracts, and townships of the public land
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aurveys (or officid protractions thereof if unsurveyed). A copy of the form must dso be
sent to the Bureau of Land Management state office where the project is located;

(f) Transition provisions. (1) Thissection shdl goply to preiminary permit
applicationsfiled following [insert date three months following issuance date of final
rulel.

(2) For prdiminary permit applicationsfiled prior to [insert date three months
following issuance date of final rule], this section shdl gpply in the form in which it was
promulgated prior to that date.

8§4.82 Amendments
§4.83 Cancdlation and loss of priority

Subpart J-  Exemption of Small Conduit Hydroelectric Facilities

§4.90 Applicability and purpose.
§4.91 [reserved]
8§4.92 Contents of exemption application.

(@ An gpplication for exemption for this subpart must include:

(2) ExhibitsA, E, F, and G.A-B-E-and-6-

(c) Exhibit A. Exhibit A must describe the smdl conduit hydrodectric facility and
proposed mode of operation with appropriate references to Exhibits BF and G. To the
extent feasible the information in this exhibit may be submitted in tabular form. The
following information must be indluded.
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ooﬁduﬁ-hvdfoe‘eetﬁe%aemfv—G isamap of the project and boundary and must conform to
the specifications of § 4.41(h).

() Exhibit &F. Exhibit 6F isasat of drawings showing the structures and equipment of
the smdl conduit hydroel ectric facil |ty—'Fhed|°aNrﬁgsmusHﬁdude1alaa—def&roﬁrpfoHe

of § 4.41(g). |

(0) Transition provisions. (1) Thissection shal apply to exemption applications filed
falowing [insert date three months following issuance date of final rule].

(2) For exemption applicationsfiled prior to [insert date three months following
issuance date of final rule], this section shdl gpply in the form in which it was
promulgated prior to that date.

§4.93 Action on exemption applications.

§4.94 Standard terms and conditions of exemption.
§4.95 Surrender of exemption.

§4.96 Amendment of exemption.

Subpart K- Exemption of Small Hydroelectric Power Projects of 5 M egawatts or
L ess.

§4.101 Applicability.
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84.102 Surrender of Exemption.

84.103 General provisonsfor case-specific exemption.

84.104 Amendment of exemption.

84.105 Action on exemption applications.

84.106 Standard termsand conditions of case-specific exemption from licensing.

8§4.107 Contentsof application for exemption from licensing.

(d) ExhbitBG. ExhibitGi |s a map of the prolect and bounday and must conform to the
speC|f|cat|ons of 8§4. 41(h) =

(f) Exhibit F&. Exhibit Fisaset of drawings showing the structures and equipment of
the smail hydroel ectric fac:lllty and must conform to the speuflcatlons of § 441(g)




(0) Transition provisions. (1) Thissection shal apply to exemption applications filed
falowing [insert date three months following issuance date of final rulel.

(2) For exemption applicationsfiled prior to [insert date three months following
issuance date of final rule], this section shdl gpply in the form in which it was
promulgated prior to that date.

§4.108 Contents of application for exemption from provisions other than licensing.

Subpart L-  Application for Amendment of License

§4.200 Applicability.

§4.201 Contents of Application.

§4.202 Alteration and extension of license.

Subpart M — Fees Under Section 30(e) of the Act

PART 5

PART 5-INTEGRATED LICENSE APPLICATION PROCESS

Sec.

8§51 Applicability, definitions, requirement to consult, process selection.

(@ Thispart appliesto the filing and processing of an application for an:

(1) Origind license,

(2) New licensefor an existing project subject to sections 14 and 15 of the Federa
Power Act; or

(3) Subsequent license.

(b) Definitions. The definitionsin § 4.30(b) and § 16.2 gpply to this part.

D-46



(c) Who may file. Any citizen, association of citizens, domestic corporation,
municipdity, or sate may develop and file a license gpplication under this part.

(d) Requirement to consult. (1) Beforeit files any application for an origind, new, or
subsequent license under this part, a potentid applicant must consult with the rdlevant
Federd, sate, and interstate resource agencies, including the Nationd Marine Fisheries
Service, the United States Fish and Wildlife Service, the Nationa Park Service, the United
States Environmentd Protection Agency, the Federd agency administering any United
States lands utilized or occupied by the project, the appropriate sate fish and wildlife
agencies, the appropriate state water resource management agencies, the certifying agency
under Section 401(a)(1) of the Federd Water Pollution Control Act (Clean Water Act), 33
U.S.C. 1341(c)(1)), any Indian tribe that may be affected by the project, and members of
the public. A potentid license applicant must file anotification of intent to file alicense
application pursuant to 88 5.2 and a Pre-Application Document pursuant to the provisons
of 88§ 5.3.

(2) The Director of the Office of Energy Projects will, upon request, provide alist of
known appropriate Federd, state, and interdate resource agencies, Indian tribes, and local,
regiond, or nationa non-governmenta organizations likely to be interested in any license
application proceeding.

(e) Default process. Each potentid origina, new, or subsequent license gpplicant must
use the license application process provided for in this part unless the potentia applicant
applies for and receives authorization from the Commission under this part to use the
licenang process provided for in:

(1) 18 C.F.R. Part 4, Subparts D-H and, as applicable, Part 16 (i.e., traditional
process), pursuant to subsection (c) of this section; or

(2) Section 4.34(i) Alternative procedures.

(f) Request to usetraditional licensing process or alternative procedures. (1) A
potentia license gpplicant may file with the Commission a request to use the traditiond
licensing process or dternative procedures pursuant to this paragraph.

(2) A potentid applicant for an origina, new, or subsequent license must fileits request
for approval to use the traditiond licensing process or dternative procedures with its
notification of intent pursuant to 85.3 of this part.

(3) (A) An application for authorization to use the traditiona process must include any
existing written comments on the gpplicant’s proposal and a response thereto.
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(B) A potentid applicant requesting the use of § 4.34(i) alternative procedures mud:

(' Demongtrate that a reasonable effort has been made to contact al resource agencies,
Indian tribes, citizens groups, and others affected by the applicant's proposal, and that a
consensus exigs that the use of dternative procedures is gppropriate under the
circumgtances,

(i) Submit a communications protocol, supported by interested entities, governing how
the applicant and other participants in the pre-filing consultation process, including the
Commission gaff, may communicate with each other regarding the merits of the applicant's
proposa and proposas and recommendations of interested entities; and

(i) Serveacopy of the request on dl affected resource agencies and Indian tribes and
on dl entities contacted by the gpplicant that have expressed an interest in the dternative
pre-filing consultation process.

(4) (A) The applicant shal serve a copy of the request on al affected resource agencies,
Indian tribes, and members of the public likdly to be interested in the proceeding. The
request shal gate that comments on the request to use the traditiona process or dternative
procedures must be filed with the Commission within 15 days of the filing date of the
request and, if there is no project number, that responses must reference the potentia
applicant's name and address.

(B) The Applicant must dso publish natice of the filing of its natification of intent,
Pre-Application Document, and request to use the traditiona process or aternative
procedures no later than the filing date of the natification of intent in adaily or weekly
newspaper of generd circulation in each county in which the project islocated. The notice
must:

(i) Disclosethe filing date of the natification of intent, Pre-Application Document, and
request to use the traditiona process or dternative procedures,

(i) Briefly summarize these documents and the basis for the request to use the
traditional process or dternative procedures,

(iii)  Include the potentia applicant's name and address, and telephone number, the type
of facility proposed to be applied for, its proposed location, the places where the Pre-
Application Document is available for ingpection and reproduction;

(iv) Include a gatement that comments on the request to use the traditional process or
dternative procedures are due to the Commission and the potentid applicant no later than
15 days following the filing date of that document and, if there is no project number, that
responses must reference the potential applicant's name and address; and
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(v) State that respondents must submit an originad and eight copies of their comments to
the Office of the Secretary, Federa Energy Regulatory Commission, 888 First Street, N.E.,
Washington, D.C. 20426.

(5) Regueststo usethe traditiona process or aternative procedures shal be granted for
good cause shown.

§5.2 Accdleration of alicense expiration date.

(a) Request for acceleration. (1) A licensee may file with the Commisson, in
accordance with the formd filing requirements in subpart T of part 385 of this chapter, a
written request for acceleration of the expiration date of its existing license, containing the
gtatements and information specified in 8 16.6(b) and a detailed explanation of the
basis for the accderation request.

(2) If the Commission grants the request for acceleration pursuant to paragraph (c), the
Commission will deem the request for accderation to be a notice of intent under 816.6
and, unless the Commission directs otherwise, the licensee shal make available the Pre-
Application Document provided for in 8 5.4 no later than 90 days from the date that the
Commission grants the request for accderation.

(b) Notice of request for acceleration. (1) Upon receipt of arequest for acceleration,
the Commission will give notice of the licensee's request and provide a 45-day period for
comments by interested persons by:

(A) Publishing notice in the Federd Regider;

(B) Publishing notice oncein adaily or weekly newspaper published in the county or
countiesin which the project or any part thereof or the lands affected thereby are Stuated;
ad

(C) Notifying appropriate Federal, state, and interstate resource agencies and Indian
tribes, and non-governmentd organizations likely to be interested by mail.

(2) The notice issued pursuant to paragraphs (b)(1) (A) and (B) and the written notice
aiven pursuant to paragraph (b)(1)(C) will be consdered as fulfilling the notice provisons
of § 16.6(d) should the Commission grant the accel eration request and will include an
explanation of the basis for the licenseg's acce eration request.

(c) Commission order. If the Commisson determinesit isin the public interest, the
Commission will issue an order accderating the expiration date of the license to not less
than five years and 90 days from the date of the Commission order.

8§53 Notification of intent.
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() A potentid applicant for an origind license and, in the case of an exigting licensee
for the project, a potentia applicant for new or subsequent license, must file a notification
of itsintent to do so in the manner provided for in paragraphs (b) and (c) of this section.

(b) Requirement to Notify. In order to notify the Commisson whether it intendsto file
an aoplication for an origind license or, in the case of an exigting licensee, whether or not
it intends to file an application for anew or subsegquent license, a potentia applicant for an
origina license or an exigting licensee mug file with the Commisson an origind and eight
copies of aletter that contains the following information:

(1) The potentia applicant or existing licensee's name and address.

(2) Theproject number, if any.

(3) Thelicense expiration date, if any.

(4) Anunequivocd statement of the potentia applicant's intention to file an application
for an origind license, or, in the case of an exidting licenseg, to file or not to file an
application for anew or subsequent license.

(5) Thetype of principa project works licensed, if any, such as dam and reservair,
powerhouse, or transmission lines.

(6) Thelocation of the project by state, county, and stream, and, when appropriate, by
city or nearby city.

(7) Theingaled plant capacity, if any.

(8) The names and mailing addresses of:

(i) Every county in which any part of the project islocated, and in which any Federd

facility that is used or to be used by the project is located;

(i) Every dty, town, Indian tribe, or smilar political subdivison:

(A) Inwhich any part of the project isor isto be located and any Federd facility that is

or isto be used by the project is located, or

(B) That has a population of 5,000 or more people and is located within 15 miles of the

existing or proposed project dam,

(iif) Every irrigation digtrict, drainage digtrict, or Smilar specid purpose politica

subdivison:

(A) Inwhich any part of the project isor is proposed to be located and any Federa

facility that is or is proposed to be used by the project is located, or

(B) That owns, operates, maintains, or uses any project facility or any Federd fecility

that is or is proposed to be used by the project; and
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(iv) Every other palitica subdivision in the genera area of the project or proposed
project that there is reason to believe would be likely to be interested in, or affected by, the
notification.

(c) Beforeit files any application for an origind, new, or subsequent license, a potentia
license applicant proposing to file alicense application pursuant to this part or to request to
file alicense application pursuant to part 4 and, as appropriate, part 16 (i.e., the "traditiona
process'), including an application pursuant to 8 4.34(i), alternative procedures, must
digtribute to appropriate Federa, state, and interstate resource agencies, Indian tribes, and
members of the public likely to be interested in the proceeding the natification of intent
provided for in paragraph (&) of this section.

(d) When to notify. An existing licensee must notify the Commission as required in
paragraph (b) of this section at least five years, but not more than five and one-haf years,
beforeits exidting license expires.

(&) Any entity that files a notification of intent to seek an origind, new, or subsequent
license gpplication shal be referred to hereafter in this part as alicense applicant.

(f) A license applicant may a the same time it files its notification of intent and
digtributes its Pre-Application Document, request to be designated as the Commission's
non-Federa representative for purposes of consultation under Section 7 of the Endangered
Species Act and the joint agency regulations thereunder at 50 C.F.R. Part 402, Section
305(b) of the Magnuson-Stevens Fishery Conservation and Management Act and the
implementing requlations at 50 C.F.R. § 600.920, or request to initiate consultation under
Section 106 of the Nationd Higtoric Preservation Act and the implementing regulations at
36 CFR §800.2(c)(4).

(g) The provisons of subpart F of part 16 apply to projectsto which this part applies.

(h) The provisons of this part and parts 4 and 16 shdl be construed in a manner that best
implements the purposes of each part and gives full effect to applicable provisons of the
Federa Power Act.

8§54 Pre-Application document.
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(@) Along with its notification of intent (if applicable), before it files any application for
an origind, new, or subsequent license, alicense applicant filing an application pursuant to
this part or requesting to file an application pursuant to parts 4 and, as appropriate, part 16,
(e.q., thetraditiona process) including an application pursuant to 8 4.34(i), alternative
procedures, mug, a thetimeit filesits notification of intent to seek alicensg, file with
the Commission and distribute to the appropriate Federad, state, and interstate resource
agencies, Indian tribes, and members of the public likely to be interested in the proceeding,
the Pre-Application Document provided for in paragraph (b) of this section.

(b) The agencies referred to in paragraph (a) of this section include, by resource area:

(1) Geology and Soils, Water Resour ces, Fish and Aquatic Resour ces, Wildlife and
Botanical Resour ces, Wetlands and Riparian Habitat, and Rare, Threatened, and
Endangered Species; Any sate agency with responghility for fish, wildlife, and botanica
resources, the U.S. Fish and Wildlife Service, the Nationa Marine Fisheries Sarvice (if the
project may affect anadromous fish resources subject to that agency's jurisdiction), and any
other sate or Federa agency with managerid authority over any part of project lands.

(2) Cultural Resour ces; The State Higtoric Preservation Officer, Triba Historic
Preservation Officer, National Park Service, and any other state or Federd agency with
manageria authority over any part of project lands.

(3) Recreation and Land Use, Aesthetic Resour ces; Locd, state, and regiona
recreation agencies and planning commission, local and state zoning agencies, the Nationd
Park Service, and any other state or Federal agency with managerid authority over any part
of project lands.

(c) Pre-Application Document. (1) Purpose. Thisdocument isintended to compile
and provide to the Commission, Federal and state agencies, Indian tribes, and members of
the public engineering, economic, and environmenta information available at the time the
applicant files the notification of intent required by section 5.2 of thispart. The Pre-
Application Document aso provides the bagis for identifying issues and information needs,
devdoping study requests, study plans, and the Commission's environmenta scoping
documents under the National Environmental Policy Act (NEPA). It isa precursor to
Exhibit E of the draft and find license gpplications and the Commisson's NEPA document.

(2) Formand Content. The potentid applicant must include in the Pre-Application
Document:
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(A) The exact name and business address, and telephone number of each person
authorized to act as agent of the applicant.

(B) A record of contacts, if any, with Federd, state, and interstate resource agencies,
Tribes, non-governmenta organizations (NGOs) or other members of the public madein
connection with preparing the Pre-Application Document.

(C) Detailed maps showing project boundaries, proper land descriptions of the entire
project area by township, range, and section, as well as by state, county, river, river mile,
and closest town, and aso showing the specific location of Federal and triba lands, and Al
proposed project facilities, including roads, transmission lines, and any other appurtenant
fadlities

(D) A generd description of the river basin in which the project is located, including:

(1) Land use and cover; (ii) Hazardous waste disposa Sites; (iii) Federd or tribd lands; (iv)
Dams and diversions, whether or not used for hydropower generation, within the basin; (v) a
ligt of relevant comprehensive or resource management plans applicable to both the basin
and the project (Federd and state comprehensive plans are listed on the Commission's
website at www.ferc.gov/hydro/docs'complan.pdf).

(E) If applicable, adescription of dl project facilities and associated components. The
description must include: (i) The physica composition, dimensions, and generd
configuration and engineering design of any dams, spillways, penstocks, cands,
powerhouses, tailraces or other structures proposed to be included as part of the project;
(ii) The norma maximum water surface areaand norma maximum water surface elevation
(mean sealevd), gross storage capacity of any impoundments to be included as part of the
project; (iii) The number, type, and the hydraulic and ingtdled (rated) capacity of any
proposed turbines or generators to be included as part of the project; (iv) The number,
length, voltage and interconnections of any primary transmission lines proposed to be
included a part of the project; (v) The description of any additional mechanical, dectricd,
and transmission equipment appurtenant to the project; and (vi) An estimate of the
dependable capacity, average annud, and average monthly energy production in
kilowatt-hours (or mechanica equivaent).

(F) If applicable, adescription of: (i) the current and proposed operation of the project;
(i) any new facilities or components to be constructed at the project; (iii) the construction
history of the project; and (iv) any plans for future development or rehabilitation of the
proj ect.

(G) (i) The potentid applicant should discuss, with respect to each of the resources set
forth bdow: (a) the existing environment to the levd of detail indicated below; (b) any
exising data or studies regarding the resource; (c) any known or potentia adverse impacts
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and issues associated with the congtruction, operation or maintenance of the proposed
project; (d) any project features the potentid applicant has dready constructed and/or
maintains, voluntarily, or pursuant to the requirements of Federa or state agency or tribe to
avoid or minimize adverse effects on the resource; (€) any measures the potentia applicant
bdieves might reasonably be taken to avoid or minimize adverse effects on the resource.
The potentid license applicant should consder providing photographs or other visud aids,
as appropriate, to supplement its written presentation of information.

(i) Geology and Soils. A description of the existing geology, topography, and soils of
the proposed project and surrounding area, to the extent known and available, including: (a)
A description of geologicd features, including bedrock lithology, stratiaraphy, structurd
features, glacial features, unconsolidated deposits, and minera resources; (b) A description
of the soils, including the types, occurrence, physical and chemica characteristics,
erodability and potentid for mass soil movement; (c) A description showing the location of
existing and potentid geologicd and soil hazards and problems, including earthquakes,
faults, seepage, subsdence, solution cavities, active and abandoned mines, erosion, and
mass 0il movement, and an identification of any large landdides or potentidly unstable
s0il masses which could be aggravated by reservoir fluctuation; (d) The existence of any
disposd stes epecialy those listed under Comprehensive Environmental Response,
Compensation and Liability Act (CERCLA), Resource Conservation and Recovery Act
(RCRA) and the Nationd Priorities List (NPL); and (€) A description of the anticipated
erosion, mass soil movement and other impacts on the geologica and soil resources due to
congtruction and operation of the proposed project.

(i) Water Resources. A description of the water resources of the proposed project
and surrounding area. The applicant should address the quantity and quadity
(chemicd/physica parameters) of al waters affected by the project including but not
limited to the project's reservoir(s), tributaries to the reservoir, the bypassed reach, and
talrace. To the extent known, available, and applicable, this section should include: (a)
drainage area, the monthly minimum, mean, and maximum recorded flows in cubic feet per
second of the stream or other body of water at the powerplant intake or point of diversion,
with a specification of any adjustment made for evaporation, leakage minimum flow
releases (including duration of releases) or other reductionsin available flow; aflow
duration curve indicating the period of record and the location of gauging station(s),
including identification number(s), used in deriving the curve; and a pecification of the
critica streamflow used to determine the project's dependable capacity; (b) A description
of exiging ingream flow uses of streams in the project area that would be affected by
construction and operation; estimated quantities of water discharged from the proposed
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project for power production; and any existing and proposed uses of project waters for
irrigation, domestic water supply, industrial and other purposes, including any upstream or
downstream requirements or congtrains to accommodate those purposes; (¢) A description
of the seasond variation of existing water qudity data for any stream, lake, or reservoir that
would be affected by the proposed project, including measurements of: Sgnificant ions,
heavy metds, hazardous organic compounds, chlorophyll a, nutrients, specific conductance,
pH, totd dissolved solids, tota akalinity, tota hardness, dissolved oxygen, bacteria,
temperature, suspended sediments, turbidity and vertica illumination; (d) A description of
any existing lake or reservoir and any of the proposed project reservoirsincluding surface
aea, volume, maximum depth, mean depth, flushing rate, shordine length, substrate
classfication, and gradient for streams directly affected by the proposed project; (e) A
description of the anticipated impacts of any proposed construction and operation of
project facilities on downstream flows, including stream geomorphology, and water qudity,
such as temperature, turbidity and nutrients; (f) A description of groundwater in the vicinity
of the proposed project, including water table and artesian conditions, the hydraulic
gradient, the degree to which groundwater and surface water are hydraulicaly connected,
aquifers and their use as water supply, and the location of springs, wells, atesan flows and
disappearing streams.

(iv) Fish and Aquatic Resources. A description of the fish and other aguatic
resources, including invasive species, of the proposed project and surrounding area. The
section should address the exigting fish and macroinvertebrate communities, including the
presence or absence of anadromous or catadromous fish and any known impacts on the
agueatic community. To the extent known and available, this section should include: (a) A
description of existing fish and aguatic communities of the proposed project areaand its
vicinity, including any upstream and downstream areas that may be affected by the proposed
project; (b) The tempora and spacid distribution of fish and aguatic communities and any
associated trends on; (1) species and life stage composition; (2) standing crop; (3) age and
arowth data; (4) run timing; (5) the extent and location of spawning, rearing, feeding, and
wintering habitat; and (6) essentid fish habitat as defined under the Magnuson-Stevens
Fishery Conservation and Management Act.

(v) Wildlifeand Botanical Resources. A decription of the wildlife and botanica
resources, including invasive species, of the proposed project and surrounding area, to the
extent known and available, including: (a) A description of the upland habitat(s) within and
around the project area, including the area within the transmission line corridor or
right-of-way, and alisting of plant and anima species that use the habitat(s); and (b) The
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temporal or spacia distribution of species consdered important because of their
commercid or recreationd value.

(vi) Wetlandsand Riparian Habitat. A description of the floodplain, wetlands and
riparian habitats, including invasive species, of the proposed project and surrounding area,
to the extent known and available, including alisting of plant and anima species, including
invasive species, that use the habitat.

(vii) Rare, Threatened and Endangered Species. A description of any Rare,
Threatened and Endangered Species that may be present in the vicinity or surrounding area
of the proposed project. To the extent known and available, include: (a) A listing of both
Federd- and state-listed, or proposed to be listed, threatened and endangered species
present in the project area; (b) Identification of habitat requirements; (c) A reference to any
known biological opinion, status reports, or recovery plans pertaining to listed species ; and
(d) The extent and location of any critical habitat, or other habitat for listed speciesin the
project areg;

(viii) Recreation and Land Use. A description of the recreation uses (including public
use), facilities or measures as well as land uses, ownership and management of the
proposed project and surrounding area. This section should address recreation
opportunities associated with the reservoir(s), river, and project lands; conservation of
shore lands and riparian areas, and public access, flow, facilities, aesthetics, reservoir
levels, and safety measures. |n preparing this section the gpplicant should consider the
needs of persons with disabilities. The section should distinguish between different kinds
of recreationad opportunities (e.q., various types of boating - challenge white water or
scenic canoeing or power boating; and fishing activities - drift boat fishing or wading or
bank fishing). To the extent known and available, this section should include: (a) A
condderation of whether the river on which the project islocated is (1) within the same
basin, as adesignated part of, or under study for inclusion in the Nationa Wild & Scenic
River Sygem; (2) listed on the Nationwide Rivers Inventory (NRI); and/or (3) part of a state
river protection program; (b) A consideration of whether any project lands are designated
as part of, or under study for inclusion in, the Nationd Trails System or designated as, or
under study for incluson as, a Wilderness Areg; (¢) A detailed description of the existing
recreationd facilities (i.e. type, location, capacity, usage, condition, ownership and
management) within the project vicinity; (d) A detailed description of other recreationa
uses of project lands, waters, and riparian aress (i.e. types number, locations capacity
information); (€) Any provision for a shordine buffer zone around the reservoir and/or
river shordine that must be within the project boundary, above the norma maximum
surface elevation of the project reservoir, and of sufficient width to allow public accessto
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project lands and waters and to protect the scenic, public recreational, cultural, and other
environmentd vaues of the reservoir and river shordine (f) Any existing measures

required by any loca, Sate, Tribd, or Federa permit or license, any measure voluntarily
congtructed, operated or maintained, by the applicant, to protect recreation opportunities or
land uses of the proposed project and surrounding area; (g) Any future recreation needs
identified in the current State Comprehensive Outdoor Recreation Plans, other plans on file
with the Commission, or other rdlevant locd, State, and regionad conservation and
recreation plans and activities ; and (h) A description of the applicant's palicy, if any, with
regard to permitting development of piers, docks, boat landings, bulkheads, and other
shordine facilities on project lands and waters.

(iX) Aesthetic Resources. A description of the visud characterigtics of the lands and
waters affected by the project.  To the extent known and available, this section should
include a description of the dam, natural water features, and other scenic attractions of the
project and surrounding vicinity.

(x) Cultural Resources. A description of the known culturd or historica resources of
the proposed project and surrounding area, to the extent known and available, including: (a)
An identification of any historic or archaeologicd Ste in the proposed project area, with
particular emphasis on Sites or properties either listed in, or recommended by the State
Higtoric Preservation Officer or Triba Historic Preservation Officer for inclusionin, the
Nationd Register of Historic Places that could be affected by the construction or
operation of the proposed project ; and (b) A description of any existing discovery
measures, such as surveys, inventories, and limited subsurface testing work, for the purpose
of locating, identifying, and assessing the significance of historic and archaeologica
resources that have been undertaken at the project or on project lands ; and (c)
Identification of Indian tribes that may attach rdigious and culturd Sgnificance to historic
properties within the project boundary or in the surrounding area; aswell as available
information on Indian traditiond culturd and religious properties (Note: Nationa Higtoric
Preservation Act regulations include areminder thet triba concerns relaing to culturd and
historic properties are not limited to reservation lands. Frequently historic properties of
rdigious and cultural sgnificance are located on ancestrd, aborigina or ceded lands of
Indian Tribes.) An gpplicant must delete from any information made available under this
section, specific Ste or property locations the disclosure of which would create arisk of
harm, theft, or destruction of archaeologica or Native American cultura resources or to
the Site at which the resources are located, or would violate any Federd law, including the
Archaeological Resources Protection Act of 1979, 16 U.S.C. 470w-3, and the National
Historic Preservation Act of 1966, 16 U.S.C. 470hh.
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(xi) Socio-economic Resources. A description of the socio-economic resources of
the proposed project and surrounding area, to the extent known and available, including: (a)
A decription of the employment, population, housing, persond income, local
governmentd services, local tax revenues and other factors within the towns and countiesin
the vicinity of the proposed project; (b) A description of employment, population and
persond income trends in the project vicinity ; and (c) Identification of any environmenta
justice issues.

(xii) Tribal Resources. This section should include information on Indian tribes, triba
lands, resources, and interests that may be affected by the project, to the extent known.
Triba resources to be addressed here will generdly include some or al of the resources
discussed or ligted in the other resource related sections, for example, erosion affecting
triba cultural sites may be discussed in multiple resource sections. To the extent known,
the applicant should dso identify certain tribd-specific issues that do not negtly fit into the
other discrete resource sections. Such issues may include identification of tribd fishing
practices at the project, land use, or agreements between the applicant and an Indian Tribe.

(H) Copiesof any approved Exhibit F showing dl mgor project structures in sufficient
detall to provide afull understanding of the project, including: (i) plan view; (ii) devation
view; and (iil) section view.

(1) Copiesof any approved Exhibit G showing: (i) the location of the project and
principle project features, (ii) project boundary, if required under the current license; (iii)
recreation facilities or areas, and (iv) Federd, triba, State lands.

(J A ligt of issues, by resource areg, in the form of a scoping document. The applicant
should identify: (i) resourceissues by resource area, including any issues raised during
any initid contact with the entities identified in paragraph (b)(1) of this section; (ii)
resource management plans and objectives related to the project area and prepared by the
potentid applicant or any resource agency; (iii) existing studies that have aready been
completed; and (iv) prdiminary information or studies needed.

(K) Thefollowing construction and operation information, if applicable: (i) the origind
license application and the order issuing the license and any subsequent license gpplication
and subsegquent order issuing alicense for an existing project, including approved Exhibit
drawings not listed above, including as-built exhibits; any order issuing amendments or
approving exhibits, and any order issuing annud licenses for the existing project ; and (ii) a
copy of any date issued water quality certificate under section 401 of the Clean Water Act;
(iii) All datarelevant to whether the project is and has been operated in accordance with the
requirements of each license article, including minimum flow requirements, ramping rates,
reservoir eevation limitations, and environmental monitoring deta; (iv) A compilation of
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project generation and respective outflow with time increments not to exceed one hour,
unless use of another time increment can be judtified, for the period beginning five years
before the filing of anotice of intent; (v) Any report on the tota actua annua generation,
the totdl value of annua generation, and annua operation and maintenance codts for the
period beginning five years before the filing of anotice of intent; (vi) Any reportson
origina project codts, current net investment, and available funds in the amortization
reserve account; and (vii) A current and complete dectrica sngle-line diagram of the
project showing the transfer of dectricity from the project to the area utility system or
point of use.

(L) If applicable, the applicant must aso provide the following safety and structurd
adequacy information in the PAD: (i) The most recent emergency action plan for the
project or aletter exempting the project from the emergency action plan requirement; (ii)
Any independent consultant's reports required by part 12 of the Commission's regulations
and filed on or after January 1, 1981; (iii) Any report on operation or maintenance
problems, other than routine maintenance, occurring within the five years preceding the
filing of anotice of intent or within the most recent five-year period for which data exigts,
and associated costs of such problems under the Commission's Uniform System of
Accounts; (iv) Any congtruction report for an existing project; (v) Any public
correspondence relating to the safety and structural adequacy of the existing project.

(M) If applicable, the applicant must aso provide the following energy conservation
information under section 10(a)(2)(C) of the Federa Power Act, related to the licensee's
efforts to conserve dectricity or to encourage conservation by its customers
including any: (i) plan of the licensee; (ii) public correspondence; and (iii) other pertinent
information relating to a conservation plan.

(O) If applicable, the applicant must aso provide a satement of whether or not it will
seek benefits under section 210 of the Public Utility Regulatory Policies Act of 1978
(PURPA) by satisfying the requirements for quaifying hydrodectric smdl power
production facilitiesin 8 292.203 of this chapter. If benefits under section 210 of PURPA
are sought, a statement of whether or not the applicant believes the project is located at a
new dam or diversion (asthat term is defined in § 292.202(p) of this chapter), and a request
for the agencies view on that bdlief, if any.

(P) A plan and schedule for dl pre-application activity that includes any time frames for
pre-gpplication actions s&t forth in this part, that to the extent reasonably possible
maximizes coordination of Federd, state, and triba permitting and certification processes
(process plan), and which contemplates findization of the gpplicant's information-gathering
and study plan provided for in 88 5.9-5.14, including any dispute resolution, within one year
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of the applicant's natification of intent, and approximatdy two years for studies and
application devel opment.

8§55 Commission notice.

(@ Within 30 days of the notification required under 8 5.3, filing of the Pre-Application
Document pursuant to 8 5.4, and filing of any request to use the traditiond licensing
process or aternative procedures, the Commission will provide notice by:

(1) Publishing noticein the FEDERAL REGISTER;

(2) Publishing notice oncein adaily or weekly newspaper published in the county or
countiesin which the project or any part thereof or the lands affected thereby are Stuated;
and

(3) Notifying the appropriate Federa and state resource agencies, state water quality
agencies, Indian tribes, and non-governmental organizations by mail; of:

(A) Thedecisgon of the Director of the Office of Energy Projects on any request to use
the traditiond licensing process or dternative procedures.

(B) If the potentid license gpplication isto be developed and filed pursuant to this part:

(i) The applicant's intent to file alicense application;

(i) Thefiling of the Pre-Application Document;

(iii) Assgnment of a project number and commencement of a proceeding;

(iv) A reguest for comments on the Pre-Application Document (including the proposed
process plan and schedule);

(V) A gatement that dl communications to or from the Commisson staff related to the
merits of the proceeding shdl be placed into the record,;

(vi) Any request for other Federd or state agencies or Indian tribes to be cooperating
agencies for purposes of deveoping an environmental document;

(vii) The Commission'sintent with respect to preparation of an environmenta impact
satement; and

(viii) A public meeting and Site visit to be held within 30 days of the notice.

(b) Scoping meeting and site visit. The purpose of the public meeting and Stevidtis

to:
(1) Initiate environmenta issues scoping pursuant to the National Environmenta Policy

Act;

(2) Review and discuss existing conditions and resource management objectives,
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(3) Review and discuss exigting information and make preliminary identification of
information needs,

(4) Develop aprocess plan and schedule for pre-filing activity that to the extent
reasonably possible maximizes coordination of Federa, state, and triba permitting and
certification processes,

(5) Discussthe appropriateness of the license applicant for designation asthe
Commisson's non-Federal representative for purposes of consultation under the
Endangered Species Act or Magnuson-Stevens Fishery Conservation and Management Act;
and

(6) Discussthe appropriateness of any Federa or state agency or Indian tribe acting as a
cooperating agency for development of an environmenta document pursuant to the
Nationa Environmenta Policy Act.

(c) Method of Notice. The public notice provided for in this section, and the public
notice of application tendering and notice that the application is accepted and ready for
environmenta analyss provided for in 8 5.18 and § 5.21, respectively, will given by:

(1) Publishing notice in the FEDERAL REGISTER,;

(2) Publishing notice once every week for four weeks in adaily or weekly newspaper
published in the county or countiesin which the project or any part thereof or the lands
affected thereby are Situated, and, as appropriate, tribal newspapers,

(3) Notifying appropriate Federd, state, and interdtate resource agencies, Indian tribes,
and non-governmenta organizations by mail.

§5.6 Comments and information requests.

(@) Comments on the Pre-Application Document, and requests for information by all
participants, including Commission gaff, must be filed with the Commisson within 60
days following the Commission's notice of the natification of intent and Pre-Application
Document pursuant to 8 5.5 of this part. Comments may include initia information
requests and study requests.

(b) Applicant seeking PURPA benefits; estimate of fees. If an applicant has sated that
it intends to seek PURPA benefits, comments on the Pre-Application document by afish
and wildlife agency must provide the applicant with a reasonable estimate of the total costs
the agency anticipates it will incur and set mandatory terms and conditions for the proposed
project. An agency may provide an gpplicant with an updated estimate as it deems
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necessary. If any agency bdieves that its most recent estimate will be exceeded by more
than 25 percent, it must supply the applicant with a new estimate and submit a copy to the
Commisson.

8§57 Revised pre-application document.

(&) Within 45 days following the receipt of comments on the Pre-Application
Document, including information and study requests, the Applicant shdl file with the
Commission arevised Pre-Application Document and proposed study plan.

(b) Therevised Pre-Application Document shdl include copies of comments on the
initid Pre-Application Document, a description of consultation between the Applicant and
the participants with respect to information and study proposds and, if the Applicant does
not agree to an information or study request, shal explain why the information is

unnecessary.
8§58 Applicant’s proposed study plan

(@ TheApplicant’s proposed study plan to accompany the revised Pre-Application
Document shall include with respect to each proposed study:

(1) A detailed description of the sudy and the methodology to be used;

(2) A schedule and

(3) Provisonsfor gatus reports and opportunities for ameeting or periodic meetings
to evauate the data being collected.

(b) The applicant's proposed study plan must:

(1) Describethe goals and objectives of the study and the information to be obtained;

(2) Address any known resource management goals of the agencies with jurisdiction
over the resource to be studied;

(3) Describe exigting information concerning the subject of the study proposd, and the
need for additiond information;

(4) Explain any nexus between project operations and effects (direct, indirect, and/or
cumulative) on the resource to be studied;

(5) Explain how any proposed study methodology (including any preferred data
collection and andysis techniques, or objectively quantified information, and a schedule
including appropriate field season(s) and the duration) is consistent with generally accepted
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practice in the scientific community or, as gppropriate, consders any known triba
interests,

(6) Describe consderations of cost and practicality, and why any proposed aternatives
would not be sufficient to meet the stated information needs.

8§59 Scoping document and study plan mesting.

(8 Within 30 days following submittal of the revised Pre-Application Document and
proposed study plan, the Commission will issue Scoping Document 1 and public notice of a
study plan mesting to be held within 60 days for the purpose of discussing the Applicant’s

proposed study plan.

(b) Scoping Document 1 will include:

(1) Anintroductory section describing the purpose of the scoping document, the date
and time of the study plan meeting, procedures for submitting written comments, and a
request for information from state and Federa resource agencies, Indian tribes, non-
governmentd organizations, and individuds,

(2) Identification of the proposed action, including a description of the project's
location, facilities, and operation, and any proposed protection and enhancement measures,
and other dternatives to the proposed action, including aternatives considered but
diminated from further sudy and the no-action dternative;

(3) Identification of resource issues to be andyzed in the environmental document,
including those that would be cumulatively affected dong with a description of the
geographic and temporal scope of the cumulatively-affected resources;

(4) A lig of qudifying Federa and state comprehensive waterway plans,

(5) A process plan and schedule and draft outline of the environmental document;

(6) A lig of recipients, and

(7) Theapplicant's proposed study plan in an gppendix.

§5.10 Comments and information-gathering or study requests.

(@ Comments on Scoping Document 1 and the Applicant's proposed study plan,
including any information or study requests, must be filed within 30 days from the issuance
of Scoping Document 1.

(b) Content of study request. Any information or study request must:
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(1) Describe the gods and objectives of the sudy and the information to be obtained;

(2) If applicable, explain the relevant resource management goals of the agencies or
tribes with jurisdiction over the resource to be studied;

(3) If the requester is a not resource agency, explain any relevant public interest
congderations in regard to the proposed study;

(4) Describe exigting information concerning the subject of the study proposa, and the
need for additiond information,;

(5) Explain any nexus between project operations and effects (direct, indirect, and/or
cumulative) on the resource to be studied;

(6) Explain how any proposed study methodoloqy (including any preferred data
collection and andlysis techniques, or objectively quantified information, and a schedule
including appropriate filed season(s) and the duration) is consstent with generdly accepted
practice in the scientific community or, as appropriate, condders relevant triba vaues and
knowledge;

(7) Describe condderations of cost and practicality, and why any proposed aternatives
would not be sufficient to meet the stated information needs.

§5.11 Study plan mesting.

A study plan meeting shdl be had within 30 days of the deadline date for filing of
information-gathering and study requests for the purpose of clarifying such requests as
necessary and resolving any outstanding issues with respect to the proposed study plan.

§5.12 Revised study plan and preiminary determination.

(@) Within 30 days following the study plan meeting provided for in § 5.11, the
Applicant shdl file arevised study plan for Commission approva. The revised Sudy plan
shdl include the comments on the proposed study plan and a description of the efforts
made to resolve differences over study requests. If the applicant does not adopt a requested
study, it shal explain why the request was not adopted, with reference to the criteria set
forth in section 5.10 of this part.

(b) Within 30 days from the date the Applicant files its revised study plan, the

Commission will issue a Preliminary Determination with regard to the Applicant's sudy
plan, including any modifications determined to be necessary in light of the record.
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(c) If no notice of study dispute is filed pursuant to section 5.13 of this part within 20
days of the Prliminary Determination, the study plan as approved in the Prdliminary
Determination shal be deemed to be approved and find, and the Commission will issue an
order directing the Applicant to proceed with the approved studies:-and

§5.13 Study dispute resolution process.

(@ Within 20 days of the Preliminary Determinatior, any Federa agency with authority
to provide mandatory conditions on alicense pursuant to FPA Section 4(e), 16 U.S.C.
8 797(e), or to prescribe fishways pursuant to FPA Section 18, 16 U.S.C. § 811, or any
date agency or Indian tribe with authority to issue awater qudity certification for the
project license under Section 401 of the Clean Water Act, 42 U.S.C. 8 1341, may filea
notice of sudy dispute with regard to the preliminary determination.

(b) Thenotice of study dispute shdl explain how the criteria set forth in Section 5.10 of
this part have been satisfied.

(c) Studies and portions of study plans approved in the Preiminary Determination that
are not the subject of anotice of dispute shall be deemed to be approved and find, and the
Applicant shal proceed with those studies or portions thereof.

(d) Within 20 days of anotice of study dispute, the Commission will convene one or
more three-person Dispute Resolution Panels, as appropriate to the circumstances of each
proceeding. Each such pand will congst of:

(1) A person from the Commission staff or a contractor in the Commission's employ
who is not otherwise involved in the proceeding;

(2) One person designated by the Federd or state agency or Indian tribe that filed the
notice of disoute who is not otherwise involved in the proceeding; and

(3) A third person sdected by the other two pandists from a pre-established list of
persons with expertise in the resource area. If no third pand member has been selected by
the other two pandists within 15 days, those two pand memberswill carry out the duties of
the pand, as described herein.

(e) If morethan one agency or tribe files a notice of dispute with respect to the
decison in the Preliminary Determination on any information-gathering or study request,
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the disputing agencies or tribes shall select one person to represent their interests on the
pandl.

(f) Thelig of persons available to serve as athird pand member will be posted, as
revised from time-to-time, on the hydrodectric page of the Commisson's website.
Persons willing to serve in this capacity should serve on the Director of the Office of
Energy Projects a statement of their qudifications with respect to the resource with which
they have applicable expertise. A person on the list who is requested and willing to serve
with respect to a specific dispute will be required to file with the Commission at thet time a
current satement of their qudifications and a statement that they have had no prior
involvement with the proceeding in which the dispute has arisen, or other financid or other
conflict of interest.

(a) All codts of the pand members representing the Commission staff and the agency or
Tribe which served the notice of dispute will be borne by the Commission or the agency or
Tribe, as gpplicable. The third pane member will serve without compensation, except for
certain alowable travel expenses as defined in 31 C.F.R. 8§ 301.

(h) Tofacllitate the ddivery of information to the dispute resolution pand, the identity
of the pand members and their addresses for personal service with respect to a specific
dispute resolution will be posted on the hydrodectric page of the Commission's web Ste.

(i) No later than 25 days following the notice of study dispute, the Applicant may file
with the Commission and serve upon the pand members comments and information
regarding the dispute.

(N The pand will make afinding, with respect to each information or study request in
dispute, asto whether the criteria set forth in 8 5.10 are met or not met, and why, and
provide to the Director of the Office of Energy Projects a recommendation based on its
findings. No later than 50 days following the notice of sudy dispute, the pand shdl file
that recommendation with the Commission, awritten recommendation to the Director of
Enerqy Projects with respect to each information or study request in dispute, including dl
of the materials received by the pand. Any recommendation for the Applicant to provide
information or a study shdl include the technica specifications, including data acquidition
techniques and methodol ogies.
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(k) No later than 70 days from the date of filing of the notice of study dispute, the
Director of Eneray Projects will review and consider the recommendations of the pand,
and will issue awritten decison. The Director's decison will be made with reference to
the study criteria set forth in 8 5.10 and any applicable law or Commission policies and
practices. The Director's decison shall congtitute an amendment to the approved study
plan.

() The Commission will, if necessary, issue a Scoping Document 2 within 30 days
following the Director's decision or, if no dispute resolution is required, the Preliminary
Decision.

§5.14 Conduct of studies.

(a) Initial Satus Report. (1) At an appropriate time following the first season of studies
or other appropriate time, the applicant shal prepare and file with the Commission an
initid status report containing study results and andysesto date.

(2 Promptly following thefiling of theinitid status report, the goplicant shdl hold a
meeting with the parties and Commission staff to discuss the study results and the
aoplicant's and or other party's proposdls, if any, to modify the study plan in light of study
results and analyses to date.

(3) Promptly following the meeting provided for in paragraph (2) above, the applicant
shdl file ameeting summary and request to amend the approved study plan, as necessary.

(4) Any paty or the Commisson gaff may file a disagreement concerning the
applicant's meeting summary and request to amend the approved study plan within 15 days,
setting forth the basis for the dispute, and explaining what modifications, if any, should be
made to the approved study plan.

(5) Responsesto any filings made pursuant to paragraph (a)(4) above shdl befiled
within 15 days.

(6) No later than 15 days following the due date for responses provided for in paragraph
(5) above, the Director will issue an order resolving the disagreement, amending the
approved study plan as appropriate, and directing the applicant to complete the study plan as
amended.

(7) If no party or the Commission gaff files a disagreement concerning the applicant's
meeting summary and request to amend the approved study plan within 15 days, the
proposed amendment shall be deemed to be approved.
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(b) Any request for additiond information or study in response to the initid status
report must be accompanied by a showing of good cause why the request should be
approved, and which must address, as appropriate to the facts of the case, a

(1) Demondtration that approved studies were not conducted as provided for in the
approved study plan;

(2) Demongtration that the study was conducted under anomal ous environmental
conditions or that environmenta conditions have changed in amaterid way;

(3) Statement of materia changesin the law or regulations applicable to information
request;

(4) Statement explaining why the objectives of any approved study to which the
information request relates cannot be achieved using existing data;

(5) Statement explaining why the request was not made earlier;

(6) Statement explaining Sgnificant changes in the project proposa or that Sgnificant
new information materia to the study objectives has become available; and

(7) Inthe case of anew study, an explanation why the sudy request satisfies the study
criteriain 8§ 5.12 of this part.

(c) Updated Status Report. After the second field season of studies or other
appropriate time following the initid status report, the applicant shdl prepare and file an
updated status report. The review, comment, and disagreement resolution provisions of
paragraphs (a)(4)-(7) of this section shall apply to the updated status report, and any request
for additiona information or study in response to the updated report must be accompanied
by ademongtration of extraordinary circumstances warranting approval of the request, and
must address the criteria set forth in paragraphs (b)(1)-(7) of this section, as appropriate to
the facts of the case. The gpplicant shal promptly proceed to complete any remaining
undisputed information-gathering or studies under its proposed amendments to the study
plan, if any, and shal proceed to complete any information-gathering or sudiesthat are the
subject of adisagreement upon the Director's order resolving the disagreement.

§5.15 Draft license application.
(8 Fallowing the filing of the updated status report, but no later than 150 days prior to

the deadline for filing anew or subsequent license gpplication, if applicable, the Applicant
shdl file for comment a draft license gpplication.

D-68



(b) Thedraft license gpplication shal contain, to the extent practicable, the contents
required for license applications by part 4, Subpart E, F, or G and 88 16.9 and 16.10, except
that the Exhibit E required to be included with an application filed under this part must meet
the form and contents of Exhibit E set forth in § 5.17(b) of this part.

(c) An applicant that has been designated as the Commission’s non-Federal
representative may include a draft Biologica Assessment, Essential Fish Habitat
Assessment, and draft Historic Properties Management Plan with its draft license
goplication.

(d) Within 90 days of the date the Applicant files the draft license application, parties
and the Commission gaff may file comments on the draft application, which may indlude
recommendations on whether the Commission should prepare an Environmenta
Assessment (with or without a draft Environmenta Assessment) or an Environmental
Impact Statement. Any party whose comments request new information, studies, or other
amendments to the approved study plan must include a demongtration of extraordinary
circumstances, pursuant to the requirements of § 5.14(b) of this part.

§5.16 Filing of application.

(@ Anapplication for anew or subsequent license shal be filed no later thar 24 months
before the existing license expires.

(b) (1) An applicant for a subsegquent license must file its application under Part | of the
Federal Power Act. The provisions of section 7(a) of the Federal Power Act do not apply
to licensing proceedings involving a subsequent license.

(c) If the Commission regects or dismisses an application for anew or subseguent
licensefiled under this part pursuant to the provisons of 8§ 5.19, the application may not be
refiled after the new or subsequent license gpplication filing deadline specified in
paragraph (a) of this section.

(d) (1) Each applicant for alicense under this part must submit to the Commission's
Secretary for filing an origind and eight copies of the gpplication. The applicant must
serve one copy of the application on the Director of the Commission's Regiond Office for
the appropriate region and on each resource agency, Indian tribe, or member of the public
consulted pursuant to this part.
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(2)(1) An aoplicant must make information regarding its project reasonably available to
the public for ingpection and reproduction, from the date on which the applicant filesits
application for alicense until the licenang proceeding for the project is terminated by the
Commisson. Thisinformation includes a copy of the complete application for license,
together with dl exhibits, appendices, and any amendments, pleadings, supplementary or
additiond information, or correspondence filed by the applicant with the Commisson in
connection with the application.

(i) An applicant must delete from any information made available to the public under
this section, specific Ste or property locations the disclosure of which would create arisk
of harm, theft, or destruction of archeological or native American cultural resources or to
the site at which the sources are located, or would violated any Federd law, include the
Archeological Resources Protection Act of 1979, 16 U.S.C. 470w-3, and the National
Higtoric Preservation Act of 1966, 16 U.S.C. 470hh.

(3)(1) An applicant must make available the information specified in paragraph (c)(2) of
this section in aform that is readily accessible, reviewable, and reproducible, at the same
time asthe information is filed with the Commission or required by regulation to be made
avalable

(i) An gpplicant must make the information specified in paragraph (c)(2) of this section
available to the public for ingpection:

(A) Atitsprincipd place of busnessor a any other location that is more accessible to
the public, provided thet dl of the information isavalablein a least one location:

(B) During regular business hours; and

(C) Inaform that isreadily accessble, reviewable, and reproducible.

(iii) The applicant must provide a copy of the complete application (as amended) to a
public library or other convenient public office located in each county in which the
proposed project islocated.

(iv) An gpplicant must make requested copies of the information specified in paragraph
(€)(2) of this section available ether:

(@) Atitsprincipa place of busnessor at any other location that is more accessble to
the public, after obtaining reimbursement for reasonable costs of reproduction; or

(@ Through the mall, after obtaining reimbursement for postage fees and reasonable
costs of reproduction.

(4) Anyone may file a petition with the Commisson requesting access to the
information specified in paragraph (€)(2) of this section if it believes that the applicant is
not making the information reasonably available for public inspection or reproduction. The
petition must describe in detall the basis for the petitioner's belief.
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(5) An applicant must publish notice twice of the filing of its application, no later than
14 days after the filing date in adaily or weekly newspaper of generd circulation in each
county in which the project islocated. The notice must disclose the filing date of the
application and briefly summarize it, including the gpplicant's name and address, the type of
facility applied for, its proposed location, and the places where the information specified in
paragraph (¢)(2) of this section is available for ingpection and reproduction. The gpplicant
must promptly provide the Commission with proof of the publication of this notice.

(e (1) Every application for alicense for aproject with a capacity of 80 megawatts or
lessmust include in its application copies of the statements made under 8 4.38(b)(1)(vi).

(2) If an applicant reverses a satement of intent not to seek PURPA benefits:

(A) Prior to the Commission issuing alicense, the reversd of intent will be treated as
an amendment of the application under § 4.35 and the applicant must:

(N Repesat the pre-filing consultation process under this part; and

(i) Satisfy dl the requirementsin § 292.208 of this chapter; or

(B) After the Commission issues alicense for the project, the applicant is prohibited
from obtaining PURPA benefits.

(f) Limitations on submitting applications. The provisonsof 88 4.33(b), (c), and (€)
apply to license applications filed under this section.

() Applicant notice. An applicant for a subsequent license that proposes to expand an
exiging project to encompass additiond lands must include in its application a satement
that the applicant has notified, by certified mail, property owners on the additiona landsto
be encompassed by the project and governmenta agencies and subdivisions likely to be
interested in or affected by the proposed expansion.

§5.17 Application proeedtresand content.

() Each license gpplication filed pursuant to this part must:

(1) Identify every person, citizen, association of citizens, domestic corporation,
municipdity, or sate that has or intends to obtain and will maintain any proprietary right
necessary to construct, operate, or maintain the project;

(2) Identify (providing names and mailing addresses):

(A) Every county in which any part of the project, and any Federd facilities that would
be used by the project, would be located;
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(B) Every city, town, or amilar locd politica subdivigon:

(i) Inwhich any part of the project, and any Federd facilities that would be used by the
project, would be located; or

(ii) That has apopulation of 5,000 or more people and is locate within 15 miles of the
project dam;

(C) Every irrigation digtrict, drainage didtrict, or Smilar specia purpose politica
ubdivison:

(i) Inwhich any part of the project, and any Federd facilities that would be used by the
project, would be located; or

(i) That owns, operates, maintains, or uses any project facilities that would be used by
the project;

(D) Every other palitical subdivison in the generd area of the project that thereis
reason to believe would likely be interested in, or affected by, the application; and

(E) All Indian tribes that may be affected by the project.

(3)(A) For alicense (other than alicense under Section 15 of the Federad Power Act)
sate that the applicant has made, ether at the time of or before filing the application, a
good faith effort to give natification by certified mail of the filing of the application to:

() Every property owner or record of any interest in the property within the bounds of
the project, or in the case of the project without a specific project boundary, each such
owner of property which would underlie or be adjacent to any project worksincluding any
impoundments; and

(i) Theentitiesidentified in paragraph (a)(2) of this section, as wel as any other
Federd, gate, municipd or other local government agenciesthat thereis reason to believe
would likdly be interested in or affected by such application.

(B) Such natification must contain the name, business address, and telephone number of
the applicant and a copy of the Exhibit G contained in the application, and must sate that a
license application is bang filed with the Commission.

(4)(A) Asto any factsdleged in the application or other materias filed, be subscribed
and verified under oath in the form set forth in paragraph (a)(3)(B) of this section by the
person filing, an officer thereof, or other person having knowledge of the matters set forth.
If the subscription and verification is by anyone other than the person filing or an officer
thereof, it shal include a tatement of the reasons therefor.

(B) Thisapplication is executed in the
State of
County of
By:
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(Name)

‘(Address)
being duly sworn, depose(s) and say(s) that the contents of this application are true to the
best of (his or her) knowledge or belief. The undersigned applicant(s) has (have) sgned the

application this day , 2
(Applicant(s))
By:
Subscribed and sworn to before me, a[Notary Public, or title of other officid authorized
by the state to notarize documents, as appropriate] this dayof __ ,2
/SEAL [if any]

(Notary Public, or other authorized officid)

(5) Contain theinformation and documents prescribed in the following sections of this
chapter, except as provided in paragraph (b) of this section, according to the type of
application:

(A) Licensefor aminor water power project and a major water power project 5 MW or
less: §4.61,

(B) Licensefor amajor unconstructed project and a major modified project: § 4.41;

(C) Licensefor amagor project--existing dam: 8 4.51; or

(D) Licensefor aproject located at a new dam or diversion where the applicant seeks
PURPA benefits. § 292.208.

(b) The specifications for Exhibit E in 88 4.41, 4.51, or 4.61 shdl not apply to
applications filed under this part. The Exhibit E included in any license application filed
under this part shal meet the following format and content requirements:

Exhibit E isan Environmenta Document. Information provided in the document must be
organized according to the subparagraphs below, as appropriate. The Environmenta
Document must address resources listed in the Pre-Application Document provided for in
Section 5.3 of thispart. In preparing the Environmental Document, the applicant shall
follow the Commisson's "' Preparing Environmenta Assessments: Guiddines for
Applicants, Contractors, and Staff.” The Environmental Assessment Guidelines may be
viewed on the Commission's website or through its Public Reference Room.
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(1) Environmental Document Contents:

(A) General Description of the River Basin. Describe the river system, including
relevant tributaries; give measurements of the area of the basin and length of stream,
identify the project's river mile designation or other reference point; describe the
topography and climate; and discuss major land uses and economic activities

(B) Cumulative Effects. List cumulatively affected resources based on the
Commission's Scoping Document, consultation, and study results. Discuss the geographic
and temporal scope of anadlysis for those resources. Describe how resources are
cumulatively affected and explain the choice of the geographic scope of andyss. Includea
brief discussion of past, present, and future actions, and their effects on resources based on
the new license term (30-50 years). Highlight the effect on the cumulatively affected
resources from reasonably foreseeable future actions. Discuss past actions effects on the
resource in the Affected Environment section.

(C) Applicable Laws. Include adiscusson of the status of compliance with or
consultation under the following laws, if applicable:

(i) Section 401 of the Clean Water Act. The applicant must file arequest for awater
quality certification (WQC), required by Section 401 of the Clean Water Act, as provided
for in this section. Describe the conditions of the water qudity certificate, if known.

(i) Endangered Species Act (ESA). Briefly describe the consultation process used to
address project effects on Federaly listed or proposed species in the project vicinity.
Summarize any anticipated environmenta effects on these species and provide the Satus of
the conaultation process. If the applicant is the Commission's non-Federd designee for
informa consultation under the ESA, the gpplicant’s draft biologica assessment shdl be
included.

(i) Magnuson-Stevens Fishery Conservation and M anagement Act. Document
from the Nationa Marine Fisheries Service (NMFS) and/or the appropriate Regional
Fishery Management Council any essentid fish habitat (EFH) that may be affected by the
project. Briefly discuss each managed species and life stage for which EFH was
designated. Include, as appropriate, the abundance, distribution, available habitat, and
habitat use by the managed species. |If the project may affect EFH, prepare an "EFH
Assessment” of the impacts of the project. The EFH Assessment should contain the
information outlined in 50 CFR 600.920(€).

(iv) Coagtal Zone Management Act (CZMA). Section 307(c)(3) of the CZMA
requires that dl Federadly licensed and permitted activities be cons stent with approved
sate Coastd Zone Management Programs. If the project islocated within a coastd zone
boundary or if a project affects a resource located in the boundaries of the designated
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coastal zone, the applicant must certify that the project is consstent with the state Coasta
Zone Management Program. If the project iswithin or affects a resource within the coastal
zone, provide the date the gpplicant sent the condstency certification information to the
state agency, the date the state agency received the certification, and the date and action
taken by the state agency (for example, the agency will either agree or disagree with the
congstency statement, waive it, or ask for additiond information). Describe any
conditions placed on the gate agency's concurrence and assess the conditionsin the
appropriate section of the license application. If the project is not in or would not affect
the coastal zone, state so and cite the coastd zone program office's concurrence.

(v) National Historic Preservation Act (NHPA). Section 106 of NHPA requires the
Commission to take into account the effect of licensing a hydropower project on any
historic properties, and dlow the Advisory Council on Historic Preservation (Advisory
Council) areasonable opportunity to comment on the proposed action. "Higtoric
Properties’ are defined as any didtrict, Site, building, structure, or object that isincluded in
or digiblefor incluson in the Nationd Register of Historic Places (NRHP). If there
would be an adverse effect on historic properties, the applicant shall include aHigoric
Properties Management Plan (HPMP) to avoid or mitigate the effects. The applicant shall
include documentation of consultation with the Council, the State Historic Preservation
Officer, and affected tribes on the HPMP.

(vi) Pacific Northwest Power Planning and Conservation Act (Act). If the project
is not within the Columbia River Bagin, this section shdl not be incdluded. The Columbia
River Basn Fish and Wildlife Program (Program) devel oped under the Act directs agencies
to consult with Federd and state fish and wildlife agencies, appropriate Indian tribes, and
the Northwest Power Planning Council (Council) during the study, design, construction,
and operation of any hydrod ectric development in the basin. Section 12.1A of the
Program outlines conditions that should be provided for in any origind or new license. The
program aso designates certain river reaches as protected from development. The
applicant shdl document consultation with the Council, describe how the act appliesto the
project, and how the proposal would or would not be consistent with the program.

(vii) Wild and Scenic Riversand Wilderness Acts. Include a description of any areas
within or in the vicinity of the proposed project boundary that are included in, or have been
designated for study for inclusion in, the Nationd Wild and Scenic Rivers System, or that
have been designated as wilderness area, recommended for such designation, or designated
as awilderness study area under the Wilderness Act.

(D) Proposed Action and Action Alternatives. Explain the effects of the applicant's
proposa on environmenta resources. For each resource area addressed include: (a) a
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discusson of the affected environment; (b) an analysis of the proposed action and any other
recommended aternatives or measures ; and () any unavoidable adverseimpacts. The
Environmenta Document must contain, with respect to the resources listed in the Pre-
Application Document provided for in § 5.3, and any other resources identified in the
Commisson's environmenta scoping document prepared pursuant to the National
Environmenta Policy Act and § 5.3, the following information, commensur ate with the
scope of the project:

(i) Affected Environment. The gpplicant must provide a detailed description of the
affected environment or area(s) to be affected by the proposed project by each resource
aea. Thisinformation should be congstent with the information provided in the revised
Pre-Application Document, plus any additiond information on affected environment that
the applicant has identified through implementation of its approved study plan.

(i) Environmental Analysis. The gpplicant must present the results of its sudies
conducted under the approved study plan by resource area and use the data generated by the
sudiesto evaluate the beneficid and adverse environmentd effects of its proposed project.
This section shdl dso include, if applicable, a description of any anticipated continuing
environmenta impacts of continued operation of the project, and the incrementa impact of
proposed new development of project works or changes in project operation.

(i) Proposed Environmental M easures. The gpplicant must provide, by resource
aea, any proposed new environmenta measures, including, but not limited to, changesin
the project design or operations, to address the environmentd effects identified above and
its basis for proposing the measures. This section shall aso include a statement of existing
measures to be continued for the purpose of protecting and improving the environment and
any proposed preiminary environmenta measures received from the consulted resource
agencies or tribes. If an applicant does not adopt a preliminary environmental measure
proposed by aresource agency, Indian tribe, or member of the public, it shal include its
reasons, based on project-specific information.

(iv) Unavoidable Adver se Impacts. Based on the environmenta andlys's, discuss any
adverse impacts that would occur despite the recommended environmental measures.
Discuss whether any such impacts are short or long-term, minor or mgor, cumulative or
ste-specific.

(E) Developmental Analysis. Discuss the economic benefits of the proposed action,
the estimated codts of various dternatives, and environmenta recommendations and thelr
effect on project economics. Evauate the cost of each measure consdered and give the
total and annud levelized codts and net benefits of: (1) the exigting conditions --the way
the project operates now; (2) as proposed by the applicant (the proposed action); and (3)

D-76



any other action dternatives. Estimate the vaue of the developmenta resources--power
generation, water supply, irrigation, navigation, and flood control--under each dternative
consgdered. Discuss economic benefits of the project or project capacity expansion. For
those measures that reduce the amount of project power or the value of the project power,
estimate the cost to replace these power benefits. Provide separate economic information
for each recommended measure so that the approximate cost of any reasonable
combination of measures can be caculated.

(F) Consgtency with Comprehensive Plans. Identify rdlevant comprehensive plans
and explain how and why the proposed project would, would not, or should not comply with
such plans and a description of any relevant resource agency or Indian tribe determination
regarding the consastency of the project with any such comprehengveplan. (G)
Consultation Documentation. Include alist containing the name, and address of every
Federd, state, and interstate resource agency, Indian tribe, or member of the public with
which the applicant consulted in preparation of the Environmenta Document.

(H) Literaturecited. Citedl materids referenced including find study reports,
journa articles, other books, agency plans, and local government plans.

(2) The applicant must dso provide in the Environmentad Document:

(A) Functiond design drawings of any fish passage and collection facilities or any other
facilities necessary for implementation of environmental measures, indicating whether the
facilities depicted are existing or proposed (these drawings must conform to the
specifications of § 4.39 regarding dimensions of full-sized prints, scale, and legibility);

(B) A description of operation and maintenance procedures for any existing or
proposed measures or facilities;

(C) Animplementation or construction schedule for any proposed measures or
fadilities, showing the intervas following issuance of alicense when implementation of the
measures or congtruction of the facilities would be commenced and completed;

(D) An edtimate of the costs of congtruction, operation, and maintenance, of any
proposed facilities, and of implementation of any proposed environmental measures,
including a statement of the sources and extent of financing; and

(E) A map or drawing that conformsto the Size, scale, and legibility requirements of
84.39 showing by the use of shading, cross-hatching, or other symbols the identity and
location of any measures or facilities, and indicating whether each measure or facility is
existing or proposed (the map or drawingsin this exhibit may be consolidated).

(c) Information to be provided by an applicant for new license: Filing requirements.
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(1) Information to be supplied by all applicants. All applicants for anew license under
this part mugt file the following information with the Commission:

(A) A discussion of the plans and ability of the applicant to operate and maintain the
project in amanner most likely to provide efficient and reliable eectric service, including
efforts and plansto:

(1) Increase capacity or generation at the project;

(ii) Coordinate the operation of the project with any upstream or downstream water
resource projects; and

(iii) Coordinate the operation of the project with the gpplicant's or other eectrica
sysems to minimize the cost of production.

(B) A discussion of the need of the applicant over the short and long term for the
dectricity generated by the project, including:

(1) The reasonable costs and reasonable availability of dternative sources of power that
would be needed by the applicant or its customers, including wholesale customers, if the
applicant is not granted a license for the project;

(i) A discusson of theincrease in fud, capita, and any other costs that would be
incurred by the applicant or its customersto purchase or generate power necessary to
replace the output of the licensed project, if the gpplicant is not granted alicense for the
project;

(iii) The effect of each dternative source of power on:

(a) The applicant's customers, including wholesde customers,

(b) The applicant's operating and load characteristics; and

(c) The communities served or to be served, including any
reallocation of costs associated with the transfer of alicense from the
exiging licensee,

(C) Thefollowing data showing need and the reasonable cost and availability of
dternative sources of power:

(i) The average annua cost of the power produced by the project, including the basis for
that cdculaion;

(ii) The projected resources required by the applicant to meet the applicant's capacity and
energy requirements over the short and long term including:

(a) Energy and capacity resources, including the contributions from the applicant's
generation, purchases, and load modification measures (such as conservation, if consdered
as aresource), as separate components of the total resources required;

(b) A resource andyss, including a statement of system reserve marginsto be
maintained for energy and capacity; and
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(c) If load management measures are not viewed as resources, the effects of such
measures on the projected capacity and energy requirements indicated separately;

(i) For dternative sources of power, including generation of additiond power at
exiging facilities, restarting deactivated units, the purchase of power off-system, the
congtruction or purchase and operation of a new power plant, and load management
measures such as conservation:

(a) Thetotal annual cost of each dternative source of power to replace project power;

(b) The basis for the determination of projected annual cost; and

(c) A discussion of the rdative merits of each dternative, including the issues of the
period of availability and dependability of purchased power, average life of dternatives,
rdative equivaent availability of generating dternatives, and rdative impacts on the
applicant's power system reliability and other system operating characteristics; and

(iv) The effect on the direct providers (and their immediate customers) of dternate
sources of power.

(D) If an applicant uses power for its own indugtrid facility and related operations, the
effect of obtaining or losing dectricity from the project on the operation and efficiency of
such facility or related operations, its workers, and the rdlated community.

(E) If an applicant is an Indian tribe applying for alicense for a project located on the
tribal reservation, a satement of the need of such tribe for dectricity generated by the
project to foster the purposes of the reservation.

(F) A comparison of the impact on the operations and planning of the applicant's
transmission system of receiving or not receiving the project license, including:

() An andysis of the effects of any resulting reditribution of power flows on line
loading (with respect to applicable thermd, voltage, or sability limits), line losses, and
necessary new condruction of transmission facilities or upgrading of exigting
facilities, together with the cost impact of these effects;

(i) An anayds of the advantages that the gpplicant's transmisson system would provide
in the digtribution of the project's power; and

(iii) Detalled sngleline diagrams, indluding existing system fadilities identified by
name and circuit number, that show system transmission eements in relation to the project
and other principa interconnected system e ements. Power flow and loss data that
represent system operating conditions may be appended if applicants believe such
data would be useful to show that the operating impacts described would be beneficid.

(G) If the applicant has plans to modify existing project facilities or operations, a
satement of the need for, or usefulness of, the modifications, including at least a
reconnaissance-level study of the effect and projected costs of the proposed plans and any
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dternate plans, which in conjunction with other developments in the area would conform
with a comprehensive plan for improving or developing the waterway and for other
beneficia public uses as defined in section 10(a)(1) of the Federa Power Act.

(H) If the applicant has no plans to modify existing project facilities or operations, at
least a reconnaissance-levd study to show that the project facilities or operationsin
conjunction with other developmentsin the area would conform with a comprehensive plan
for improving or developing the waterway and for other beneficiad public uses as defined in
section 10(a)(1) of the Federal Power Act.

(1 A statement describing the applicant's financid and personnd resources to meet its
obligations under a new license, including specific information to demondtrate thet the
applicant's personne are adequate in number and training to operate and maintain the
project in accordance with the provisons of the license.

(J) If an applicant proposes to expand the project to encompass additiona lands, a
satement that the applicant has notified, by certified mail, property owners on the
additiond lands to be encompassed by the project and governmenta agencies and
subdivisons likdly to be interested in or affected by the proposed expansion.

(K) The applicant's dectricity consumption efficiency improvement program, as defined
under section 10(a)(2)(C) of the Federa Power Act, including:

(1) A statement of the applicant's record of encouraging or asssting its cusomers to
conserve dectricity and a description of its plans and capabilities for promoting ectricity
conservation by its cusomers; and

(ii) A statement describing the compliance of the applicant's energy conservation
programs with any applicable regulatory requirements.

(L) The names and mailing addresses of every Indian tribe with land on which any part of
the proposed project would be located or which the gpplicant reasonably believes would
otherwise be affected by the proposed project.

(2) Information to be provided by an applicant licensee. An exidting licensee that
appliesfor anew license must provide:

(A) The information specified in paragraph (c)(1).

(B) A gtatement of measures taken or planned by the licensee to ensure safe
management, operation, and maintenance of the project, including:

(1) A description of existing and planned operation of the project during flood
conditions,

(i) A discusson of any warning devices used to ensure downstream public safety;
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(1ii) A discussion of any proposed changes to the operation of the project or downstream
development that might affect the existing Emergency Action Plan, as described in subpart
C of part 12 of this chapter, on file with the Commisson,

(iv) A description of existing and planned monitoring devices to detect structura
movement or stress, seepage, uplift, equipment fallure, or water conduit failure, including a
description of the maintenance and monitoring programs used or planned in conjunction
with the devices, and

(v) A discussion of the project's employee safety and public safety record, including the
number of lost-time accidents involving employees and the record of injury or degth to the
public within the project boundary.

(C) A description of the current operation of the project, including any congtraints that
might affect the manner in which the project is operated.

(D A discussion of the history of the project and record of programs to upgrade the
operation and maintenance of the project.

(E) A summary of any generation logt at the project over the last five years because of
unscheduled outages, including the cause, duration, and corrective action taken.

(F) A discussion of the licenseg's record of compliance with the terms and conditions of
the exigting license, indluding alist of dl incidents of noncompliance, their disposition,
and any documentation reating to each incident.

(G) A discussion of any actions taken by the existing licensee related to the project
which affect the public.

(H) A summary of the ownership and operating expenses that would be reduced if the
project license were transferred from the exigting licensee.

(1 A statement of annual fees paid under Part | of the Federal Power Act for the use of
any Federd or Indian lands included within the project boundary.

(3) Information to be provided by an applicant who is not an existing licensee. An
applicant that is not an exigting licensee must provide:

(A) Theinformation specified in paragraph (c)(1).

(B) A statement of the gpplicant's plans to manage, operate, and maintain the project
sady, induding:

(1) A description of the differences between the operation and maintenance procedures
planned by the applicant and the operation and maintenance procedures of the existing
licensee;

(i) A discusson of any measures proposed by the applicant to implement the existing
licensee's Emergency Action Plan, as described in subpart C of part 12 of this chapter, and
any proposed changes,
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(iit) A description of the goplicant's plans to continue safety monitoring of existing
project instrumentation and any proposed changes,; and

(iv) A statement indicating whether or not the applicant is requesting the licensee to
provide transmission services under section 15(d) of the Federal Power Act.

(4) Theinformation required to be provided by this paragraph (¢) must be included
in the gpplication as a separate exhibit labeed " Exhibit H."

(d) An application for license under this part shdl include an explanation of why the
project would, would not, or should not, comply with any relevant comprehensive plan as
defined in § 2.19 of this chapter and a description of any relevant resource agency or Indian
tribe determination regarding the consstency of the project with any such comprehensive
plan.

(e An application for license under this section shall respond to any requests for
additiond information-gathering or sudies filed with comments on the draft license
application. If the license applicant agrees to do the information-gathering or sudy, it shall
provide the information or include a plan and schedule for doing so, dong with a schedule
for completing any remaining work under the previoudy approved study plan, asit may have
been amended. If the applicant does not agree to any additiona information-gathering or
study requests made in comments on the draft license application, it shal explain the basis
for declining to do so.

() (1) Withregard to certification requirements for alicense applicant under section
401(a)(1) of the Federad Water Pollution Control Act (Clean Water Act), the license
goplication mugt include:

(A) A copy of thewater quality certification;

(B) A copy of the request for certification, including proof of the date on which the
certifying agency received the request; or

(C) Evidence of waiver of water qudity certification as described in paragraph (f)(7)(ii)
of this section.

(2) A cetifying agency is deemed to have waived the certification requirements of
section 401(a)(1) of the Clean Water Act if the certifying agency has not denied or granted
certification by one year after the date the certifying agency received awritten request for
cetification. If acertifying agency denies certification, the gpplicant must file a copy of
the denid within 30 days after the applicant received it.
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(3) Notwithstanding any other provison in Title 18, Chapter |, subpart B, any application
to amend an exigting license, and any application to amend a pending application for a
license, requires anew request for water quality certification pursuant to § 4.34(b)(5) if the
amendment would have a materid adverse impact on the water qudity in the discharge from
the project or proposed project.

(9) All required maps and drawings must conform to the specifications of 8 4.39.
§5.18 Tendering notice and schedule.

(@ Within 14 days of the date of any application for alicense developed pursuant to
this part, the Commission will issue public notice of the tendering for filing of the
goplication. The tendering notice will include a prdiminary schedule for expeditious
processng of the application, including dates for;

(1) Issuance of the acceptance for filing and ready for environmenta andysis notice
provided for in § 5.21.

(2) Fling of recommendations, preliminary terms and conditions, and fishway
prescriptions,

(3) Issuance of adraft environmental assessment or environmental impact statement, or
an environmenta assessment not preceded by a draft.

(4) Fling of comments on the draft environmental assessment or environmenta impact
statement, as applicable;

(5) Filing of modified recommendations, mandatory terms and conditions, and fishway
prescriptions in response to a draft NEPA document or Environmental Analysis, if no draft
NEPA document isissued;

(6) Issuance of afind NEPA document, if any;

(7) Inthe case of anew or subsequent license gpplication, a deadline for submission of
find amendments, if any, to the application; and

(8) Readiness of the gpplication for Commission decision.

(b) Within 30 days of the date of any application for alicense developed pursuant to this
part, the Director of the Office of Energy Projects will issue an order resolving any
requests for a additiond information-gathering or sudies made in comments on the draft
license gpplication and to which the license applicant has not agreed in its application.
§5.19 Deficient applications.

D-83



(a) Deficient applications. (1) If an applicant bdieves that its application conforms
adequately to the prefiling consultation and filing requirements of this part without
containing certain required maerias or information, it must explain in detall why the
materid or information is not being submitted and what steps were taken by the applicant to
provide the materid or information.

(2) Within 30 days of the date of any application for alicense under this part, the
Director of the Office of Energy Projects will notify the applicant if, in the Director’s
judgement, the application does not conform to the prefiling consultation and filing
reguirements of this part, and is therefore considered deficient. An applicant having a
deficient application will be afforded additiona time to correct the deficiencies, not to
exceed 90 days from the date of notification. Notification will be by letter or, in the case
of minor deficiencies, by telephone. Any natification will specify the deficiencies to be
corrected. Deficiencies must be corrected by submitting an origind and eight copies of
the specified materids or information to the Secretary within the time specified in the
natification of deficiency.

(3) If therevised application is found not to conform to the prefiling consultation and
filing requirements of this part, or if the revisons are not timely submitted, the revised
application will be rgjected. Procedures for rejected gpplications are pecified in
paragraph (b)(3).

(b) Patently deficient applications. (1) If, within 30 days of itsfiling date, the
Director of the Office of Energy Projects determines that an application patently failsto
subgtantialy comply with the prefiling consultation and filing requirements of this part, or
isfor aproject thet is precluded by law, the application will be rejected as patently
deficient with the specification of the deficiencies that render the application patently
deficient.

(2) |If, after 30 daysfollowing itsfiling date, the Director of the Office of Energy
Projects determines that an application patently fails to comply with the prefiling
conaultation and filing requirements of this part, or isfor aproject that is precluded by law:

(A) Theapplication will be rejected by order of the Commission, if the Commisson
determinesthat it is patently deficient; or

(B) The application will be conddered deficient under paragraph ()(2) of this section,
if the Commisson determinesthat it is not patently deficient.

(3) Any application that is relected may be submitted if the deficiencies are corrected
and if, in the case of acompeting application, the resubmittd istimely. The date the
rejected gpplication is resubmitted will be consdered the new filing date for purposes of
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determining its timeliness under 8 4.36 and the diposition of competing gpplications
under § 4.37.

§5.20 Additional information.

An applicant may be required to submit any additiona information or documents that the
Commission or its designee congders relevant for an informed decision on the application.
The information or documents must take the form, and must be submitted within the time,
that the Commission or its designee prescribes. An applicant may aso be required to
provide within a specified time additiona copies of the complete application, or any of the
additiona information or documents that are filed, to the Commission or to any person,
agency, or other entity that the Commission or its designee specifies. |f an applicant fails
to provide timely additiond information, documents, or copies of submitted materids as
required, the Commission or its designee may dismiss the goplication, hold it in abeyance,
or take other appropriate action under this chapter or the Federal Power Act.

§521 Notice of acceptance and ready for environmental analysis.

(@ When the Commission has determined that the application meets the Commisson's
filing requirements as specified in 88 5.16 and 5.17, the approved study plan has been
completed, any deficiencies in the application have been cured, and no other additiona
information is needed, it will issue public notice as required in the Federd Power Act:

(1) Accepting the application for filing and specifying the date upon which the
application was accepted for filing (which will be the application filing date if the Secretary
recaives dl of the information and documents necessary to conform to the requirements of
88 5.1 through 5.17 of this part, as applicable, within the time frame prescribed in § 5.19;

(2) Finding that the goplication is ready for environmentd andyss,

(3) Requesting comments, protests, and interventions,

(4) Regquesting recommendations, preliminary terms and conditions, and fishway
prescriptions; and

(5) Egablishing the date for find amendments to gpplications for new or subsequent
licenses; and

(65) Updating the processing schedule.
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(b) If the project affects lands of the United States, the Commisson will notify the
appropriate Federa office of the application and the specific lands affected, pursuant to
section 24 of the Federa Power Act.

(c) For an application for alicense seeking benefits under section 210 of the Public
Utility Regulatory Polices Act of 1978, as amended, for a project that would be located at a
new dam or diverson, the goplicant shal serve the public notice issued under paragraph
(a)(1) of this section to interested agencies at the time the applicant is notified that the

gpplication is accepted for filing.
§5.22 Responseto notice.

Comments, protests, interventions, recommendations, and preliminary terms and
conditions or fishway prescriptions will be due 60 days after the notice of acceptance and
reedy for environmenta andyss.

§5.23 Applications not requiring a draft NEPA document.

(@) If the Commission determines that a license application will be processed with an
environmental assessment rather than an environmenta impact satement and that a draft
environmenta assessment will not be required, the Commission will issue the
environmenta assessment for comment no later than 120 days from the date responses are
due to the notice of acceptance and ready for environmentd anadlyss. Each environmenta
assessment issued pursuant to this paragraph shal include draft license articles, a
prdiminary determination of consstency of each fish and wildlife agency recommendation
made pursuant to Federal Power Act Section 10(]) with the purposes and requirements of
the Federa Power Act and other applicable law, as provided for in 8 5.25, and preliminary
mandatory terms and conditions and fishway prescriptions.

(b) Comments on an environmental assessment-anatyss issued pursuant to paragraph (a)
of this section, including comments in response to the Commission’s preliminary
determination with respect to fish and wildlife agency recommendations and on preliminary
mandatory terms and conditions or fishway prescriptions must be filed no later than 30-45
days after issuance of the environmentad assessment-analyss, as specified in the notice
accompanying issuance of the environmenta assessment-anrayss.
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(c) Modified mandatory prescriptions or terms and conditions must be filed no later
than 60 days following the date for filing of comments provided for in subsection (1)(B) of
this section, as specified in the notice accompanying issuance of the environmental
andyss.

(d) The Commission will act on the license gpplication within 60 days from the date for
filing of modified mandatory prescriptions or terms and conditions.

§5.24 Applicationsrequiring a draft NEPA document.

(@) If the Commission determines that alicense application will be processed with an
environmental impact satement, or adraft and find environmentd assessment, the
Commission will issue the draft environmenta impact statement or environmenta
assessment for comment no later than 180 days from the date responses are due to the
acceptance notice issued pursuant to 8 5.21.

(b) Each draft environmenta document will include for comment draft license articles, a
prdiminary determination of the consstency of each fish and wildlife agency
recommendation made pursuant to Federal Power Act Section 10(]) with the purposes and
requirements of the Federa Power Act and other applicable law, as provided for in §5.21,
and preliminary mandatory terms and conditions and fishway's prescriptions.

(c) Comments on an environmental document issued pursuant to paragraph (b) of this
section, including comments in response to the Commisson’s preliminary determination
with respect to fish and wildlife agency recommendations and on preiminary mandatory
terms and conditions or prescriptions must be filed no later than 30 to 60 days after
issuance of the draft environmental document, as specified in the notice accompanying
issuance of the draft environmental document.

(d) Modified mandatory prescriptions or terms and conditions must be filed no later
than 60 days following the date for filing of comments provided for in subsection (c) of
this section.

(60 The Commisson will issue afind environmental document within 90 days
following the date for filing of modified mandatory prescriptions or terms and conditions.

D-87



(f) The Commisson will act on the license application from 30 to 90 days from the
date the fina environmental document isissued.

§5.25 Section 10(j) process.

(@ In connection with its environmentd review of an application for licensg, the
Commisson will andyze dl terms and conditions timely recommended by fish and wildlife
agencies pursuant to the Fish and Wildlife Coordination Act for the protection, mitigation
of damages to, and enhancement of fish and wildlife (including related spawning grounds
and habitat) affected by the devel opment, operation, and management of the proposed
project. Submission of such recommendations marks the beginning of the process under
section 10(j) of the Federa Power Act.

(b) The agency must specificdly identify and explain the mandatory terms and
conditions or prescriptions and their evidentiary or legd bass. The Commisson may seek
claificaion of any recommendation from the appropriate fish and wildlife agency. If the
Commission's request for darification is communicated in writing, copies of the request
will be sent by the Commission to dl parties, affected resource agencies, and Indian tribes,
which may file aresponse to the request for darification within the time period specified
by the Commisson. If the Commission bdieves any fish and wildlife recommendation
may be incong stent with the Federal Power Act or other applicable law, the Commission
will make aprdiminary determination of incongstency in the draft environmenta
document or, if none, the environmentd andyss. The prdiminary determination, for those
recommendations bdieved to be incongstent, shdl include: (1) an explanation why the
Commission believes the recommendation is inconsstent with the Federd Power Act or
other gpplicable law, including any supporting andysis and conclusons, and (2) an
explanation of how the measures recommended in the environmental document would
equitably protect, mitigate damages to, and enhance, fish and wildlife (including related
spawning grounds and habitat) affected by the development, operation, and management of
the project.

(©) Any party, affected resource agency, or Indian tribe may file comments in response
to the prdiminary determination of inconsstency within the time frame dlotted for
comments on the draft environmenta document or, if none, the time frame for comments
on the environmenta andyss. In thisfiling, the fish and wildlife agency concerned may
a0 request a meeting, telephone or video conference or other additiona procedure to
atempt to resolve any preliminary determination of incons stency.
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(d) The Commission shal attempt, with the agencies, to reach amutualy acceptable
resolution of any such incongstency, aiving due weight to the recommendations, expertise,
and statutory responghilities of the fish and wildlife agency. If the Commission decides,
or an afected resource agency requests, the Commission will conduct a meeting,
telephone, or video conference, or other procedures to address issues raised by its
prdiminary determination of incondgstency and comments thereon. The Commission will
give at least 15 days advance notice to each party, affected resource agency, or Indian
tribe, which may participate in the meeting or conference. Any mesting, conference, or
additional procedure to address these issues will be scheduled to take place within 90 days
of the date the Commission issues a preiminary determination of inconsstency. The
Commisson will prepare awritten summary of any meeting held under this subsection to
discuss 10(j) issues, including any proposed resolutions and supporting anadysis, and a copy
of the summary will be sent to al parties, affected resource agencies, and Indian tribes.

(e) The section 10(j) process ends when the Commission issues an order granting or
denying the license gpplication in question.

§5.26 Amendment of application.

(@) Procedures. If an gpplicant files an amendment to its application that would
materialy change the project's proposed plans of development, as provided in 8 4.35, an
agency, Indian tribe, or member of the public may modify the recommendations or terms
and conditions or prescriptions it previoudy submitted to the Commission pursuant to
88 5.20-5.26. Such modified recommendations, terms and conditions, or prescriptions
must befiled no later than the due date specified by the Commission for comments on the
amendment.

(b) Date of Acceptance. The date of acceptance of an amendment of application for an
origind license filed under this part is governed by the provisons of § 4.35.

(c) Therequirements of 8§ 4.35 do not apply to an application for a new or subsequent
license, except that the Commission will reissue a public notice of the application in
accordance with the provisons of § 4.32(d)(2) if amaterid amendment, asthat termsis
used in 8 4.35(f), isfiled.
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(d) All amendmentsto an application for anew or subsequent license, including the
fina amendment, must be filed with the Commission and served on dl competing
goplicants no later than the date specified in the notice issued under Section 5.21.

§5.27 Competing applications

(a) Steaccessfor a competing applicant. The provisons of § 16.5 shdl govern ste
access for apotentid license gpplication to be filed in competition with an application for a
new or subsequent license by an exigting licensee pursuant to this part, except that
referencesin § 16.5 to the pre-filing consultation provisonsin parts 4 and 16 shal be
congrued in a manner compatible with the effective adminigration of this part..

(b) Competing applications. The provisons of § 4.36 shdl apply to competing
gpplicationsfor origina, new, or subsequent licenses filed under this part.

(c) New or subsequent license applications - final amendments; better adapted
statement. Where two or more mutualy exclusve competing applications for new or
subsequent license have been filed for the same project, the find amendment date and
deadlines for complying with provisons of 8§ 4.36(d)(2) (ii) and (iii) established pursuant
to the notice issued under § 5.21 will be the same for al such applications.

(d) Rules of preference among competing applicants. The Commisson will sdect
among competing applications according to the provisons of § 4.37.

§5.28 Other provisons
(a) Hling requirement. Unless otherwise provided by statute, requlation or order, all

filingsin hydropower hearings, except those conducted by trial-type procedures, shal
conss of an origina and eight copies.

(b) Waiver of compliance with consultation requirements. (1) If aresource agency,
Indian tribe, or member of the public waives in writing compliance with any requirement of
this part, an applicant does not have to comply with the requirement as to that agency, tribe,
or member of the public.

(2) If aresource agency, Indian tribe, member of the public failsto timely comply with
aprovison regarding arequirement of this section, an applicant may proceed to the next
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sequentia requirement of this section without waiting for the resource agency, tribe, or
member of the public.

(c) Requests for privileged treatment of pre-filing submission. If apotentia aoplicant
requests privileged trestment of any information submitted to the Commission during pre-
filing consultation (except for the information specified in § 5.4), the Commission will
treat the request in accordance with the provisonsin § 388.112 of this chapter until the
date the gpplication is filed with the Commission.

(d) Conditional applications. Any application, the effectiveness of which is
conditioned upon the future occurrence of any event or circumstance, will be regected.

(e) Trial-type hearing. The Commission may order atrid-type heaering on an
aoplication for alicense under this part either upon its own motion or the mation of any
interested party of record. Any trid-type hearing will be limited to the issues prescribed by
order of the Commission. In dl other cases, the hearings will be conducted by notice and
comment procedures.

() Notice and comment hearings. (1) All comments and reply comments and dl other
filings described in this part must be served on dl persons on the service list prepared by
the Commission, in accordance with the requirements of 8 385.2010 of this chapter. If a
party or interceder (as defined in 8 385.2201 of this chapter) submits any written materia
to the Commission rdating to the merits of an issue that may affect the respongbility of
particular resource agency, the party or interceder must also serve a copy of the submission
on that resource agency.

(2) The Director of Eneray Projects may waive or modify any of the time periods
provided for inthispart. A commenter or reply commenter may obtain an extension of
time from the Commission only upon a showing of good cause or extraordinary
circumstances in accordance with Section 385.2008 of this chapter.

(3) Latefiled recommendations by fish and wildlife agencies pursuant to the Fish and
Wildlife Coordination Act and Federal Power Act section 10(]) for the protection,
mitigation of damages to, and enhancement of fish and wildlife affected by the
development, operation, and management of the proposed project and late-filed terms and
conditions or prescriptions will be consdered by Commission under section 10(a) of the
Federa Power Act if such consideration would not delay or disrupt the proceeding.
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() License conditions and required findings — (1) License conditions. (A) All
licenses shall be issued on the conditions specified in section 10 of the Federd Power Act
and such other conditions as the Commisson determines are lawful and in the public
interest.

(B) Subject to paragraph (f)(3) of this section, fish and wildlife conditions shdl be
basad on recommendations timely received from the fish and wildlife agencies pursuant to
the Fish and Wildlife Coordination Act.

(C) The Commission will congder the timely recommendations of resource agencies,
other governmenta units, and members of the public, and the timdy recommendations
(including fish and wildlife recommendations) of Indian tribes affected by the project.

(D) Licensesfor aproject located within any Federd reservation shal be issued only
after the findings required by, and subject to any conditions that may be timely received
pursuant to, section 4(e) of the Federal Power Act.

(E) The Commission will require the construction, maintenance, and operation of such
fishways as may be timely prescribed by the Secretary of Commerce or the Secretary of
the Interior, as appropriate, pursuant to Section 18 of the Federa Power Act.

(2) Requiredfindings. If, after attempting to resolve incons stencies between the fish
and wildlife recommendations of afish and wildlife agency and the purposes and
requirements of the Federa Power Act or other applicable law, the Commission does not
adopt in whole or in part afish and wildlife recommendation of afish and wildlife agency,
the Commission will publish the findings and statements required by section 10(j)(2) of the
Federa Power Act.

(h) Sandards and factors for issuing a new license. (1) In determining whether a
fina proposa for anew license under section 15 of the Federal Power Act is best adapted
to serve the public interest, the Commission will consder the factors enumerated in
sections 15(a)(2) and (a)(3) of the Federal Power Act.

(2) If there are only indgnificant differences between the find applications of an
exigting licensee and a competing applicant after consderation of the factors enumerated
in section 15(a)(2) of the Federd Power Act, the Commission will determine which
applicant will recaive the license after consdering:

(A) The exigting licensee's record of compliance with the terms and conditions of the
exiding license and

(B) The actions taken by the existing licensee related to the project which affect the
public.
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(C) An exidting licensee that files an application for anew license in conjunction with an
entity or entities that are not currently licensees of dl or part of the project will not be
consdered an existing licensee for the purpose of the inggnificant differences provison
of section 15(8)(2) of the Federa Power Act.

() Feesunder Section 30(e) of the Act. The requirements of Subpart M, Fees Under
Section 30(e) of the Act, gpply to license gpplications developed under this part.

§5.29 Trangtion provisons

(@ Thispart shdl aoply to license applications for which the deadline for filing a
notification of intent to seek anew or subsequent licensg, or for filing a notification of
intent to file an origind license application required by § 5.3 of this part, is[insert date
three months following issuance date of final rule] or later.

(b) Except as provided in paragraph (c) of this section, applications for which the
deadline for filing a natification of intent to seek anew or subsequent licenseis prior to
[insert date three months following issuance date of final rule], and potential
aoplicationsfor origina license for which the potentia gpplicant commenced first sage
pre-filing consultation pursuant to 8§ 4.38(b) prior to [insert date three months
following issuance date of final rule], are not subject to this part, but are subject to the
Commission's requlations as promulgated prior to [insert date three months following
issuance date of final rule].

(c) Potentia applicants for an original, new, or subsequent license subject to paragraph
(b) of this section may seek to apply prefiling consultation and gpplication processng
procedures provided for under this part to the development and processing of their
application, subject to the provisons of 88 4.38(e)(4) and 16.8(e)(4).

PART 16

Part 16 — Procedures Relating to Takeover and Relicensing of Licensed Projects
Subpart A — General Provisions

§16.1 Applicability.
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(c) Any potentia applicant for a new or subsequent license for which the deadline for
the notice of intent required by 8 16.6 fdls after [insert date three months following
issuance date of final rule] and which wishes to develop and file its gpplication pursuant
to this part, must seek Commission authorization to do so pursuant to the provisons of part
5.

§16.2 Definitions.

§16.3 Public notice of projectsunder expiring licenses.
§164 Accderation of a license expiration date.

§16.5 Site accessfor a competing applicant.

Subpart B —Applicationsfor Project Subject to
Sections 14 and 15 of the Federal Power Act

§16.6 Notification proceduresunder section 15 of the Federal Power Act.

16.6(a) Applicability. Thissection appliesto alicensee of an existing project subject to
sections 14 and 15 of the Federal Power Act.

16.6(b) Requirement to Notify. In order to notify the Commission under section 15 of
the Federal Power Act whether alicenseeintendsto file or not to file an application for a
new license, the licensee must file with the Commission an origind and fourteen copies of
aletter that contains the following information:

(1) Thelicensee's name and address.

(2) The project number.

(3) Thelicense expiration dete.

(4) Anunequivocd statement of the licensegsintention to file or not to filean
goplication for anew license.

(5) Thetypeof principa project works licensed, such as dam and reservoir,
powerhouse, or transmission lines.

(6) Whether the gpplication isfor a power or nonpower license.
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(7) Thelocation of the project by state, county, and stream, and, when appropriate, by
city or nearby city.
(8) Theingaled plant capecity.
(9) Theloceation or locations of dl the Stes where the information required under
§ 16.167 is available to the public.

(10) The names and mailing addresses of :

(i) Every county in which any part of the project islocated, and in which any Federd
facility that is used by the project is located;

(i) Every dty, town, Indian tribe, or smilar politica subdivison:

(A) Inwhich any part of the project islocated and any Federa facility that is used by the
project islocated, or

(B) That has apopulation of 5,000 or more people and is located within 15 miles of the
project dam,

(i) Every irrigation didrict, drainage didtrict, or Smilar specid purpose politica
subdivison:

(A) Inwhich any part of the project islocated and any Federa facility that is used by the
project islocated, or

(B) That owns, operates, maintains, or uses any project facility or any Federa facility
that is used by the project; and

(iv) Every other palitica subdivison in the generd area of the project that there is
reason to believe would be likely to be interested in, or affected by, the notification.

16.6(c) When to notify. The licensee mugt notify the Commisson asrequired in
paragraph (b) of this section at least five years, but not more than five and one-haf years,
beforeits exidting license expires.

16.6(d) Commission notice. Upon receipt of the notification required under paragraph
() of this section, the Commission will provide notice of the licensees intent to file or
not to file an gpplication for anew license by:

(1) Publishing naticein the FEDERAL REGISTER,;

(2) Publishing notice oncein adaily or weekly newspaper published in the county or
countiesin which the project or any part thereof or the lands affected thereby are Stuated;
and

(3) Notifying the appropriate Federal and state resource agencies, state water quality
agencies, Indian tribes, and non-governmenta organizations likely to be interested in the
proceedings by mail.
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816.7 Information to be made available to the public at the time of notification of
intent under Section 15(b) of the Federal Power Act.

16.7(a) Applicability. This section appliesto alicensee of an existing project subject
to sections 14 and 15 of the Federal Power Act.

16.7(b) Requirement to make information available. A licensee must make the
information specified in paragraph (d) of this section reasonably available to the public for
inspection and reproduction, from the date on which the licensee notifies the Commisson
pursuant to § 16.6(c) of this part until the date any relicensing proceeding for the project is
terminated.

16.7(c) Requirement to supplement information. A licensee must supplement the
information it is require to make available under the provisons of paragraph (d) with any
additiond information developed after the filing of anotice of intent.

16.7(d) Information to be made available. (1) A potentia goplicant mug, a thetime
it files its notification of intent to seek alicense pursuant t0 8§ 5. 3 provideacopy of the
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() Form, place, and hours of availability, and cost of reproduction.

(1) A licensee must make the Pre-Application Document tfermetton specified in
paragraph (d) of this section available to the public for ingpection:

(i) Atitsprincipa place of business or at any other location or locations that are more
accessible to the public, provided that dl of theinformation isavailablein at least one
location:

(if) During regular business hours, and

(i) Inaform that isreadily accessble, reviewable, and reproducible.

(2) Except as provided in paragraph (€)(3) of this section, alicensee must make
requested copies of the information specified in paragraph (c) of this ection available
ather:
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(i) Atitsprincipa place of business or at any other location or locations that are more
ble to the public, after obtaining reimbursement for reasonable cost of
reproduction; or

(i) Through the mail, after obtaining reimbursement for reasonable costs of
reproduction.

(3) A licensee must make requested copies of the information specified in paragraph (d)
of this section available to the United States Fish and Wildlife Service, the Nationd Marine
Fisheries Service, and the state agency respongble for fish and wildlife resources without
charge for the costs of reproduction or postage.

16.7(f) Unavailability of required information. Anyone may file a petition with the
Commission requesting access to the information specified in paragraph (d) of this section
if it believes that alicensee is not making the informeation reasonably available for public
ingpection or reproduction. The petition must describe in detail the basis for the
petitioner's belief.

16.7(g) Public correspondence. A licensee may compile and make avallable in onefile
al the public correspondence required to be made available for ingpection and reproduction

by §16.367(d)(1)(iv), (A)(2)(V), (ADB)(iv), [d)(4)(iv), and (d)(E)(ii).

16.7(h) Transition provisions. (1) This section shdl apply to license applications for
which the deadline for filing a notification of intent to seek anew or subsequent licenseis
[insert date three months following issuance date of final rule] or later.

(2) Applications for which the deadline date for filing a notification of intent to seek a
new or subsequent licenseisprior to [insert date three months following issuance date
of final rule] are subject to the Commission’s requlations as promulgated prior to [insert
date three months following issuance date of final rule].

§16.8 Consultation Requirements.

16.8(a) Requirement to consult. (1) Beforeit files any application for anew license, a
non-power license, an exemption from licensing, or, pursuant to 816.25 or §16.26 of this
part, a surrender of aproject, a potentia gpplicant must consult with the rlevant Federd,
date, and interstate resource agencies, including the Nationad Marine Fisheries Service, the
United States Fish and Wildlife Service, the National Park Service, the United States
Environmenta Protection Agency, the Federd agency administering any United States
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lands utilized or occupied by the project, the gppropriate sate fish and wildlife agencies,

the gppropriate state water resource management agencies, the certifying agency under
Section 401(a)(1) of the Federd Water Pollution Control Act (Clean Water Act), 33
U.S.C. 1341(c)(1)), angrany Indian tribe that may be affected by the project, and members
of the public.

(2) The D| rector of the Office of Hydrepwl:reea%qEnergy Projects or-the
eeatectwill, upon
request, provide alist of known appropriate Federd dtate, and interstate resource agencies,
ane-indian tribes, and locdl, regiond, or nationa non-governmenta organizations likely to
be interested in any license gpplication proceeding.

(3)(i) Beforeit files an amendment that would be consider as materid under 8§ 4.35 of
this part, to any application subject to this section, an gpplicant must consult with the
resource agencies and Indian tribes listed in paragraph (8)(2) of this section allow such
agencies and tribes at least 60 days to comment on a draft of the proposed amendment and
to submit recommendations and conditions to the gpplicant. The amendment as filed must
summarize the consultation with the resource agencies and Indian tribes on the proposed
amendment and respond to any obligations, recommendations or conditions submitted by
the agencies or Indian tribes.

(i) If the applicant has any doubt as to whether a particular amendment would be subject
to the pre-filing consultation requirements of this section, the gpplicant may file awritten
request for clarification with the Director, Energy Projects-Offiee-of Hyeropower

16.8(b) First Sage of Consultation. (1) A potentia applicant for anew or subsequent
license mugt, a the time it filesits notification of intent to seek alicense pursuant to § 5.3,
provide a copy of the Pre-Application Document required by 8 5.4 to the entities specified
in that paragraph.

(21 A potentid gpplicant for a nonpower license or exemption must promptly contact
each of the appropriate resource agencies, and-Indian tribes, and members of the public
listed in paragraph (a8)(1) of this section, and the Commission with the following
information:

(i) Detaled maps showing existing project boundaries, if any, proper land descriptions
of the entire project area by township, range, and section, aswell as by State, county, river,
river mile, and closest town, and aso showing the specific location of dl exising and
proposed project facilities, including roads, transmission lines, and any other appurtenant
fadlities
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(i) A generd engineering design of the existing project and any proposed changes, with
adescription of any exigting or proposed diverson of a stream through a cand or penstock;

(i) A summary of the existing operational mode of the project and any proposed
changes,

(iv) Identification of the environment affected or to be affected, the sgnificant
resources present and the applicant's existing and proposed environmenta protection,
mitigation, and enhancement plans, to the extent known at that time;

(v) Streamflow and water regime information, including drainage area, naturd flow
periodicity, monthly flow rates and durations, mean flow figures illustrating the mean daily
streamflow curve for each month of the year at the point of diverson or impoundment, with
location of the stream gauging station, the method used to generate the streamflow data
provided, and copies of al records used to derive the flow data used in the applicant's
engineering calculdions,

(vi) Detailed descriptions of any proposed studies and the proposed methodol ogies to
be employed; and

(viii) Any statement required by 8§ 4.301(a) of this chapter.

(32 Not earlier than 30 days, but not later than 60 days, from the date of the potential
gpplicant's letter transmitting the Pre-Application Document trfermation to the agencies,
and Indian tribes and members of the public under paragraph (b)(1) of this section, the
potentia gpplicant must:

(i) Hold ajoint meeting, induding an opportunity for aste vigt, with dl pertinent
agencies, and Indian tribes and members of the public to review the information and to
discuss the data and studies to be provided by the potential applicant as part of the
consultation process, and

(i) Consult with the resource agencies, and Indian tribes and members of the public on
the scheduling of the joint meeting; and provide each resource agency, Indian tribe, member
of the public, and the Commission with written notice of the time and place of thejoint
meeting and awritten agenda of the issues to be discussed at the meeting a least 15 daysin
advance.

AtS-see 2 s At The potential
gpplicant must make either aJdIO recordings or written transcripts of the joint meeting, and
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must upon request promptly provide copies of these recordings or transcripts to the
Commission and any resource agency, aaet Indian tribe, or member of the public.

(54 Unless otherwise extended by the Director of Office of Hyeropewertieensing
Energy Projects pursuant to paragraph (b)(6)¢5) of this section, not later than 60 days after
the joint meeting held under paragraph (b)(3){2) of this section each interested resource
agency, and Indian tribe, and member of the public must provide a potentid gpplicant with
written comments:

(i) ldentifying its determination of necessary studies to be performed or information to
be provided by the potentia applicant;

(i) Identifying the bassfor its determination;

(i) Discussing its understanding of the resource issues and its goal's objectives for
these resources,

(iv) Explaining why each study methodology recommended by it is more appropriate
than any other available methodology aternatives, including those identified by the
potentia applicant pursuant to paragraph (b)(2)tt)(vi) of this section;

(v) Documenting that the use of each study methodology recommended by it isa
generdly accepted practice; and

(vi) Explaining how the studies and information requested will be useful to the agency,
of Indian tribe, or member of the public in furthering its resource goas and objectives.

(6)5)(i) If apotentid applicant and a resource agency, of-Indian tribe, or member of the
public disagree as to any matter arisng during the first stage of consultation or asto the
need to conduct a sudy or gather information referenced in paragraph (c)(2) of this
section, the potentia applicant or resource agency, er-Indian tribe, or member of the public
may refer the dispute in writing to the Director of the Office of Energy Projects
Hyedrepewertieensing (Director) for resolution.

(i) The entity referring the disoute must serve acopy of its written request for
resolution on the disagreeing party at the time the request is submitted to the Director. The
disagreeing party may submit to the Director of the Office of Energy Projects Hydropower
Heensnhg awritten response to the referrd within 15 days of the referral’ s submittd to the
Director.

(i) Written referrds to the Director of the Office of Energy Projects Hy¢ropower
Heenshg and written responses thereto pursuant to paragraphs (b)(6)(5)(i) or (b)(6)(5)(ii)
of this section mugt be filed with the Secretary of the Commission in accordance with the
Commission's Rules of Practice and Procedure, and must indicate that they are for the
attention of the Director of the Office of Energy Projects Hydropowerieensing
pursuant to § 16.8(b)(6){5).
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(v) If aresource agency, Indian tribe, or member of the public failsto refer adisoute
regarding arequest for a potential applicant to obtain information or conduct studies (other
than a dispute regarding the information specified in paragraph (b)(1) or (b)(2) of this
section, as applicable), the Commisson will not entertain the dispute following the filing
of the license application.

(vi) If apotentid gpplicant failsto obtain information or conduct a study as required by
the Director pursuant to subparagraph (b)(6)(iv) of this section, its gpplication will be
considered deficient.

(7)(—3) Unless otherW|se extended by the Di rector of the Offlce of Energy Projects
Hydropewerticensig pursuant to paragraph (b)(6)€5) of this section, the first stage of
consultation ends when al participating agencies, and Indian tribes, and members of the
public provide the written comments required under paragraph (b)(5)t4) of this section or
60 days after the joint meeting held under paragraph (b)(3)€2) of this section, whichever
occursfirg.

16.8(c) Second stage of consultation. (1) Unless determined otherwise by the

Director of the Office of Hygropewwerticenshg Energy Projects pursuant to paragraph
(b)(6)(5) of this section, a potentid gpplicant must complete dl reasonable and necessary

studies and obtain dl reasonable and necessary information requested by resource
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agencies, and Indian tribes, and members of the public under paragraph (b) of this section to
which the potentia applicant has agreed. The applicant shdl aso obtain any data and
conduct any studies required by the Commission pursuant to the dispute resolution
procedures of subparagraph (b)(6) of this section. These studies must be completed and
the information obtained:

(i) Prior tofiling the gpplication, if the results

(A) Would influence thefinandd (e.g., instream flow study) or technicd feasbility of
aproject (e.g., sudy of potentia mass soil movement); or

(B) Are needed to determine the design or location of project festures, reasonable
dternatives to the project, the impact of the project on important naturd or cultura
resources (e.g., resource surveys), suitable mitigation or enhancement measures, or to
minimize impact on significant resources (e.9., wild and scenic river, anadromous fish,
endangered species, caribou migration routes);

(i) After filing the gpplication but before license issuance, if the gpplicant otherwise
complied with the provisons of paragraph (b)(1) or (b)(2) of this sectior, as applicable, no
later than four years prior to the expiration date of the exigting license and the results:

(A) Would be those described in paragraphs (¢)(1)(i) (A) or (B) of this section; and

(B) Would take longer to conduct and eva uate than the time between the conclusion of
the first stage of consultation and the new license gpplication filing deadline.

(i) After anew licenseisissued, if the studies can be conducted or the information
obtained only after construction or operation of proposed facilities, would determine the
success of protection, mitigation, or enhancement measures (e.9., post-construction
monitoring studies), or would be used to refine project operation or modify project
fadlities

(2) If, after the end of the first stage of consultation as defined in paragraph (b)(7)6y of
this section, aresource agency, of Indian tribe, or member of the public requests that the
potentid gpplicant conduct a study or gather information not previoudy identified and
specifies the basis for its request, under paragraphs (b)(5)(4) (i)-(vi) of this section, the
potentld qopllca'rt WI|| promptly initiate the study or g&hﬁhﬁﬁﬁﬁﬂ&r@rﬁﬁlﬁ&—the

ﬁet—acqeﬁeraHv—aeeeﬁted-ﬁraetree or explan to the requestlnq entlty why it bdla/&sthe
request is not reasonable or necessary. If the potentia applicant declines to obtain the
information or conduct the study, the potentia applicant, any resource agency, Indian tribe,
or consulted member of the public may refer any such request to the Director of the Office
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of Energy Projects for dispute resolution under the procedures and subject to the other
requirements set forth in paragraph (b)(6) of this section.

(3)(1)) Theresults of sudies and information-gathering referenced in paragraphs
(©)(@)(it) and (c)(2) of this section will be treated as additiona information; and

(i) Rling and acceptance of an gpplication will not be ddayed and an application will
not be considered deficient or patently deficient pursuant to § 4.32(e)(1) or (€)(2) merdly
because the study or information gathering is not complete before the gpplication isfiled.

(4) A potentia applicant must provide each resource agency, ahd Indian tribe, and
consulted member of the public with:

(i) A copy of its draft application that:

(A) Indicatesthe type of application the potentid applicant expectsto file with the
Commission; and

(B) Respondsto any comments and recommendations made by any resource agency,
and Indian tribe, or consulted member of the public either during the first stage of
consultation or under paragraph (c)(2) of this section;

(i) Theresultsof dl studies and information-gathering either requested by that
resource agency, ane Indian tribe, or consulted member of the public in the first stage of
consultation (or under paragraph (c)(2) of this section if available) or which pertain to
resources of interest to that resource agency, ane Indian tribe, or consulted member of the
public and which were identified by the potentia applicant pursuant to paragraph
(b)(2)H)(vi) of this section, including a discussion of the results and any proposed
protection, mitigation, or enhancement measure; and

(i) A written request for review and comment.

(5) A resource agency, and Indian tribe, or consulted member of the public will have 90
days from the date of the potential applicant's letter transmitting the paragraph (c)(4) of this
section information to it to provide written comments on the information submitted by a
potentia applicant under paragraph (c)(4) of this section.

(6) If the written comments provided under paragraph (c)(5) of this section indicate that
aresource agency, and Indian tribe, or consulted member of the public has a substantive
disagreement a potentia applicant's conclusions regarding resource impacts or its
proposed protection, mitigation, or enhancement measures, the potentia gpplicant will:

(i) Hold a least onejoint meeting with the resource agency, ef Indian tribe, and-other
agenctes, consulted member of the public and other agencies with smilar or related areas
of interest, expertise, or responsbility not later than 60 days from the date of the written
comments of the disagreeing agency's, et Indian tribe's, or consulted member of the
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public's written comments to discuss and to atempt to reach agreement on its plan for
environmenta protection, mitigation, or enhancement measures, and

(i) Consult with the disagreeing agency, of Indian tribe, and other agencies with Smilar
or related areas of interest, expertise, and respongbility, and consulted member of the
public on the scheduling of the joint meeting; and provide the disagreeing resource agency,
of Indian tribe, consulted member of the public, or other agencies with smilar or related
aress of interest, expertise, or respongbility, and the Commission with written notice of
the time and place of each meeting and a written agenda of the issues to be discussed at the
meseting & least 15 daysin advance.

(7) The potentia applicant and any disagreeing resource agency, ef Indian tribe, or
consulted member of the public may conclude ajoint meeting with a document embodying
any agreement among them regarding environmental protection, mitigation, or
enhancement measures and any issues that are unresolved.

(8) The potentia applicant must describe al disagreements with a resource agency, et
Indian tribe, or consulted member of the public on technica or environmentd protection,
mitigation, or enhancement measures in its gpplication, including an explanation of the
basis for the gpplicant's disagreement with the resource agency, er Indian tribe, and
consulted member of the public, and must indude in its gpplication any document
devel oped pursuant to paragraph (c)(7) of this section.

(9 A potentid gpplicant may file an application with the Commission if:

(i) It has complied with paragraph (c)(4) of this section and no resource agency, of
Indian tribe, or consulted member of the public has responded with subgtantive
disagreements by the deadline specified in paragraph (¢)(5) of this section; or

(i) 1t has complied with paragraph (c)(6) of this section and a resource agency, of
Indian tribe, or consulted member of the public has responded with substantive
disagreements.

(10) The second stage of consultation ends:

(i) Ninety days after the submittal of information pursuant to paragraph (c)(4) of this
section in cases where no resource agency, ot Indian tribe, or consulted member of the
public has responded with substantive disagreements; or

(i) At the concluson of the last joint meeting held pursuant to paragraph (c)(6) of this
section in case where a resource agency, e Indian tribe, or consulted member of the public
has responded with substantive disagreements.

16.8(d) Third Stage of Consultation. (1) Thethird stage of consultation isinitiated by
the filing of an application for anew license, non-power license, exemption from licensng,
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or surrender of license, accompanied by atranamitta |etter certifying that at the same time
copies of the application are being mailed to the resource agencies, Indian tribes, ane other
government offices, and consulted members of the public specified in paragraph (d)(2) of
this section and 8 16.10(f) of this part, if gpplicable.

(2) Assoon asan gpplicant files such gpplication documents with the Commission, or
promptly after receipt in the case of documents described in paragraph (d)(2)(iii) of this
section, as the Commission may direct, the gpplicant must serve on every resource agency,
and Indian tribe, and member of the public consulted, on other government offices, and, in
the case of applications for surrender or nonpower license, any state, municipd, intersate,
or Federa agency which is authorized to assume regulatory supervision over the land,
waterways, and facilities covered by the gpplication for surrender or nonpower license,
copiesof:

(i) Itsapplication for anew license, a nonpower licence, an exemption from licensing,
or asurrender of the project;

(i) Any deficiency correction, revison, supplement, response to additiona information
request, or amendment to the gpplication; and

(iif) - Any written correspondence from the Commission requesting the correction of
deficiencies or the submittal of additiond information.

16.8(e) Resource agency, er-Indian tribe, or member of the public waiver of
compliance with consultation requirements. (1) If aresource agency, er Indian tribe, or
consulted member of the public waives in writing compliance with any requirement of this
section, a potentia applicant does not have to comply with that requirement as to that
agency, o tribe, or consulted member of the public.

(2) If aresource agency, of Indian tribe, or consulted member of the public falsto
timely comply with a provision regarding a requirement of this section, a potentia
goplicant may proceed to the next sequentia requirement of this section without waiting
for the resource agency, er Indian tribe, or consulted member of the public to comply.

(3) Thefalure of aresource agency, er Indian tribe, or consulted member of the public
to timely comply with a provision regarding a requirement of this section does not preclude
its participation in subsequent stages of the consultation process.

(4) Following [insert issuance date of final rule] apotentid license aoplicant engaged
in pre-filing consultation under this part may during first Stage consultation request to
incorporate into pre-filing consultation any eement of the integrated license goplication
process provided for in part 5. Any such request must be accompanied by a
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(A) Specific description of how the dement of the part 5 license gpplication would fit
into the pre-filing consultation process under this part; and

(B) Demongtration that the potentia license aoplicant has made every reasongble effort
to contact dl resource agencies, Indian tribes, non-governmental organizations, and others
affected by the applicant's proposa, and that a consensus exigts in favor of incorporating
the specific ement of the part 5 process into the pre-filing consultation under this part.

16.8(f) Application requirements documenting consultation and any disagreements
with resource agencies, of Indian tribes, or members of the public. An gpplicant must
show in Exhibit E of its gpplication that it has met the requirements of paragraphs (b)
through (d) and § 16.8(i), and must include:

(1) Any resource agency's, of Indian tribe’s, or member of the public's letters
containing comments, recommendations, and proposed terms and conditions;

(2) Any lettersfrom the public containing comments and recommendations;

(3) Notice of any remaining disagreements with a resource agency, of Indian tribe, or
consulted member of the public on:

(i) Theneed for a study or the manner in which a study should be conducted and the
applicant's reasons for disagreement;

(i) Information on any environmenta protection, mitigation, or enhancement measure,
including the basis for the applicant's disagreement with the resource agency, er Indian
tribe, or consulted member of the public.

(4) Evidence of any wavers under paragraph (€) of this section;

(5) Evidence of dl attempts to consult with a resource agency, ef Indian tribe, or
consulted member of the public, copies of related documents showing the attempts, and
documents showing the conclusion of the second stage of consultation.

(6) An explanation of how and why the project would, would not, or should not, comply
with any relevant comprehensve plan as defined in 8 2.19 of this chapter and a description
of any relevant resource agency or Indian tribe determination regarding the consstency of
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(78) A description of how the applicant's proposal addresses the significant resource
issues raised by members of the public during the joint meeting held pursuant to paragraph
(b)(2) of this section.

16.8(g) Requestsfor privileged treatment of pre-filing submission. If apotentia
gpplicant requedts privileged treatment of any information submitted to the Commission
during pre-filing consultation (except for the information specified in paragraph (b)(1) of
this section), the Commission will treat the request in accordance with the provisonsin
§ 388.112 of this chapter until the date the gpplication is filed with the Commission.

16.8(h) Other meetings. Prior to holding a meeting with aresource agency, er-Indian
tribe, or member of the public, other than ajoint meeting pursuant to paragraph (b)(2)(i) or
(9)(6)(i) of this section, a potentia gpplicant must provide the Commission and each
resource agency or Indian tribe (with an area of interest, expertise, or reponsbility smilar
or related to that of the resource agency or Indian tribe with which the potential applicant is
to meet) with written notice of the time and place of each meeting and a written agenda of
the issues to be discussed at the meeting a least 15 days in advance.

16.8(1) Public participation. (1) At least 14 daysin advance of the joint meeting held
pursuant to paragraph (b)(2) of this section, the potential gpplicant must publish notice, at
least once, of the purpose location, and timing of the joint meeting, in adaily or weekly
newspaper published in the county or countiesin which the existing project or any part
thereof or the lands affected thereby are Stuated. The notice shdl include a copy of the
written agenda of the issues to be discussed at the joint meeting prepared pursuant to
paragraph (b)(2) of this section.

(2)(1) A potentid gpplicant must make available to the public for ingpection and
reproduction the information specified in paragraph (b)(1) of this section from the date on
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which the notice requ red by paragraph (|)(1) of this section isfirgt published until the-tlate
F-thi ttor: afind order isissued on

the license appllcatlon.

(i) Theprovisonsof § 16.7(e) shal govern the form and manner in which the
information is to be made available for public ingpection and reproduction.

(iif) A potentid applicant must make available to the public for ingpection at the joint
meeting required by paragraph (b)(2) of this section the information specified in paragraph
(b)(1) of this section.

16.8(j) Trangition provisions. (1) This section shal apply to license applications for
which the deadline for filing a notification of intent to seek anew or subsequent licenseis
[insert date three months following issuance date of final rul€] or later.

(2) Applications for which the deadline date for filing a notification of intent to seek a
new or subsequent licenseis prior to [insert date three months following issuance date
of final rule] are subject to the Commission’s regulations as promulgated prior to [insert
date three monthsfollowmg issuance date of final rule]. .)Fheprovisonsofthis
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§16.9 Applicationsfor new licenses and nonpower licensesfor projects subject to
Sections 14 and 15 of the Federal Power Act.

16.9(a) Applicability. This section gppliesto an gpplicant for anew license or
nonpower license for a project subject to Sections 14 and 15 of the Federal Power Act.

16.9(b) Filing Requirement. (1) An gpplicant for alicense under this section must file
its gpplication at least 24 months before the existing license expires.

(2) Anapplication for alicense under this section must meet the requirements of
section 4.32 (except that the Director of the Office of Hygdropewertteensg Energy
Projects may provide more than 90 days in which to correct deficienciesin gpplications)
and, as appropriate, 8 § 4.41, 4.51, or 4.61 of this chapter.
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(3) Therequirements of 8§ 4.35 of this chapter do not gpply to an application under this
section, except that the Commission will reissue a public notice of the gpplication in
accordance with the provisons of 8§ 16.9(d)(1) if an amendment described in § 4.35(f) of
this chapter isfiled.

(4) If the Commission regjects or dismisses an gpplication pursuant to the provisons of
§ 4.32 of this chapter, the gpplication may not be refiled after the new license gpplication
filing deadline specified in § 16.9(b)(1).

16.9(c) Final amendments. All amendmentsto an gpplication, including the find
amendment, must be filed with the Commission and served on al competing gpplicants no
later than the date specified in the notice issued under paragraph (d)(2).

16.9(d) Commission notices. (1) Upon acceptance of an application for anew license
or nonpower license, the Commission will give notice of the gpplication and of the dates
for comment, intervention, and protests by:

(i) Publishing naticein the FEDERAL REGISTER;

(i)  Publishing notice once every week for four weeksin adaily or weekly newspaper
published in the county or counties in which the project or any part thereof or or the lands
affected thereby are Stuated,;

(i) Notifying appropriate Federd, Sate, and interstate resource agencies, ang-indian
tribes, and non-governmenta organizations by mail.

(2) Within 60 days after the new license application filing deadline, the Commission will
issue a notice on the processing deadlines established under § 4.32 of this chapter,
estimated dates for further processing deadlines under § 4.32 of this chapter, deadlines for
complying with the provisons of § 4.36(d)(2) (i) and (iii) of this chapter in cases where
competing applications arefiled, and the date for find amendments and will:

(i) Publish noticein the FEDERAL REGISTER;

(i) Provide the notice to appropriate Federa, Sate, and interstate resource agencies,
and Indian tribes; and

(iii) Servethe notice on al partiesto the proceeding pursuant to § 385.2010 of this
chapter.

(3) Where two or more mutualy exclusive competing gpplications have been filed for
the same project, the find amendment date and deadlines for complying with the provisions
of 84.36(d)(2) (ii) and (iii) of this chapter established pursuant to the notice issued under
paragraph (d)(2) of this section will be the same for al such applications.
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(4) The provisions of § 4.36(d)(2)(i) of this chapter will not be gpplicable to applications
filed pursuant to this section.

§16.10 Information to be provided by an applicant for new license: Filing
requirements.

§16.11 Nonpower licenses.
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§16.12 Application for exemption from licensing by a licensee whose license
issubject to sections 14 and 15 of the Federal Power Act.

§16.13 Standards and factorsfor issuing a new license.

Subpart C— Takeover Provisionsfor Projects Subject to Sections 14 and 15 of the
Federal Power Act

§16.14 Departmental recommendation for takeover.

§16.15 Commission recommendation to Congress.

§16.16 Motion for stay by Federal department or agency.
§16.17 Procedures upon Congressional authorization of takeover.

Subpart D— Annual Licensesfor Projects Subject to Sections 14 and 15 of the
Federal Power Act

§16.18 Annual licensesfor projects subject to sections 14 and 15 of the Federal
Power Act.

Subpart E— Projectswith Minor and Minor Part Licenses Not Subject to Sections
14 and 15 of the Federal Power Act

§16.19 Proceduresfor an existing licensee of a minor hydroelectric power
project or of aminor part of a hydrodectric power project with a
license not subject to sections 14 and 15 of the Federal Power Act.




filod anaotica of Lntcnt acrocunred byv S16 W\ Ar an asonlication for o ool 1 |~

MU ATIUUUT U TTITSH U GDIWUIIW IJ_y 5J.U.U\IJ} Ul IC‘JIJIIWLIUI Ul aeuucoquu T 1ISC Ul
orbeforeJaty-3,1989-

8§16.20 Applicationsfor subsequent license for a project with an expiring

license not subject to sections 14 and 15 of the Federal Power Act.

() Requirement to file. {IjExeept-asprovidedrparegraphs{e)(Z-ane{e)3)-of this
seetion-ar-An applicant must file an application for subsequent license at least 24 months

§16.21 Operation of projectswith aminor or minor part license not subject to
sections 14 and 15 of the Federal Power Act after expiration of a
license.

§16.22 Application for an exemption by a licensee with aminor or minor part
licensefor a project not subject to sections 14 and 15 of the Federal
Power Act.

Subpart F— Procedural Matters

§16.23 Failureto timely file notices of intent.

§16.24 Prohibitions againgt filing applicationsfor new license, nonpower
license, exemption, or subsequent license.

§16.25 Disposition of a project for which no timely application isfiled
following a notice of intent to file.

§16.26 Disposition of a project for which no timely application isfiled
following a notice of intent not tofile.
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PART 385

§385.214 I ntervention (Rule 214).

(@ Filing. (1) The Secretary of Energy isa party to any proceeding upon filing a notice
of intervention in that proceeding. If the Secretary's noticeis not filed within the period
prescribed under Rule 210(b), the notice must state the position of the Secretary on the
issues in the proceeding.

(2) Any State Commissior, the Advisory Council on Historic Preservation, and the U.S.
Departments of Agriculture, Commerce, and the Interior, and any state fish and wildlife or
water quality certification agency is a party to any proceeding upon filing a notice of
intervention in that proceeding, if the notice is filed within the period established under
Rule 210(b). If the period for filing notice has expired, a State Commissior, the Advisory
Council on Higtoric Preservation, and the U.S. Departments of Agriculture, Commerce, and
the Interior, sate fish and wildlife or water qudlity certification agency must comply with
the rules for motions to intervene gpplicable to any person under paragraph (8)(3) of this
section including the content requirements of paragraph (b) of this section.

(3) Any person, other than the Secretary of Energy or a State Commission, the Advisory
Council on Higtoric Preservation, and the U.S. Departments of Agriculture, Commerce, and
the Interior, and any gtate fish and wildlife or water qudity certification agency seeking to
intervene to become a party must file amotion to intervene.

§385.2201 Rules governing off the record communications (Rule 2201)

() Exempt off-the-record communications. (1) Except as provided by paragraph
(©)(2), the generd prohibitionsin paragraph (b) of this section do not gpply to:

(v) An off-the-record communication to or from a Federd, State, loca or Triba agency
that is not a party in the Commission proceeding, subject to disclosure under paragraph ()
of this section, if the communication involves

(A) anord or written response to a request for information made by the Commission or
Commission gaff; or
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(B) amatter before the Commission in which a Federd, state, local or Triba agency has
regulatory responshbilities, including authority to impose or recommend conditionsin
connection with a Commission license, certificate, or exemption;

(vi) An off-the-record communication, subject to disclosure under paragraph (g) of this
section, that relates to:

(A) The preparation of an environmenta impact statement if communications occur
prior to the issuance of the find environmenta impact satement; or

(B) The preparation of an environmenta assessment where the Commission has
determined to solicit public comment on the environmenta assessment, if such
communications occur prior to the issuance of the find environmenta document.

(9) Disclosure of exempt off-the-record communications. (1) Any document, or a
summary of the substance of any ord communication, obtained through an exempt off-the-
record communication under paragraphs (ii), (iv), (v), (i), or (vii) of this section, promptly
will be submitted to the Secretary and placed in the decisona record of the relevant
Commission proceeding, unless the communication was with a cooperating agency as
described by 40 CFR 1501.6, made under paragraph (€)(1)(Vv) of this section.

(2) Thedisclosure requirement of subparagraph (g)(1) shall apply, with respect to
communications with a cooperating agency, only to study results, data, or other information
obtained in writing or oraly from the cooperating agency. Communications of a
deliberative nature, including drafts of NEPA documents and related communications, are
exempt from the disclosure requirement.
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