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In the United States Court of Appeals
for the District of Columbia Circuit
Nos. 15-1452 and 15-1454 (Consolidated)
__________
NRG POWER MARKETING, LLC, ET AL.,
Petitioners,
V.

FEDERAL ENERGY REGULATORY COMMISSION,
Respondent.
_______________
ON PETITIONS FOR REVIEW OF ORDERS OF THE
FEDERAL ENERGY REGULATORY COMMISSION
_______________
PETITION FOR PANEL REHEARING
_______________
INTRODUCTION
Rehearing is necessary because the panel decision fundamentally
misapprehends both the role of regional transmission organizations in modern
electricity markets and the role of stakeholders in designing rules for those
markets. If uncorrected, the panel decision will operate to undermine the filing
rights of regional transmission organizations under Federal Power Act section 205,
16 U.S.C. § 824d, and the Commission’s authority to oversee complex regional
market designs under that section.

The Commission does not seek rehearing of the Court’s finding that, by
requiring PJM Interconnection, L.L.C. to retain unit-specific review in addition to
new categorical exemptions, the Commission’s conditional acceptance
significantly modified the proposed rate design. Nor does the Commission seek
rehearing of the Court’s interpretation of its 1984 City of Winnfield and 1993
Western Resources decisions as limiting the Commission’s authority to require
major modifications under section 205 even when the filing utility consents to
those conditions.
Rather, the Commission petitions for panel rehearing as to how those
decisions — made in cases where there was a singular utility with strict separation
from its customers — apply to a rate filing by a multi-stakeholder regional
transmission organization. The panel decision diminishes the section 205 rights of
the relevant utility, PJM, as to capacity market rules in its own tariff. The panel
decision also grants a subset of PJM’s stakeholders inordinate power to define
what modifications are deemed significant for purposes of the Winnfield/Western
Resources limitations on the Commission’s section 205 authority. Both errors
impede the Commission’s ability to exercise its independent policy judgment in
considering complex, multi-faceted rate design proposals in the nation’s regional
electricity markets.
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Thus, without revisiting the panel decision’s conclusions regarding unitspecific review and the limits of a utility’s acquiescence, the Commission urges the
Court to grant panel rehearing on the narrower issues of the regional entity’s filing
(and consent) rights and stakeholders’ role in contesting modifications.
STATEMENT OF THE ISSUES
1.

Whether the panel decision erroneously excludes regional entities

from the definition of “public utilities” under the Federal Power Act and discounts
their filing rights under section 205 of that Act.
2.

Whether the panel decision erroneously privileges the procedural

objections of one group of stakeholders as a substantive limitation on regional
entities’ filing rights and the Commission’s review authority under section 205.
ARGUMENT
1.

The Panel Should Rehear Its Decision Diminishing The System
Operator’s Section 205 Filing Rights

Independent regional entities (such as PJM) are a relatively recent addition
to electricity regulation. The panel decision, reaching beyond the issues litigated
before the Court, defines such regional entities as less-than-utilities for purposes of
the Federal Power Act, demoting their rights as to their own rate filings. In so
doing, the panel decision misapprehends the vital role of independent regional
entities in operating modern electricity markets, particularly with respect to the
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complex capacity auction constructs that these regional entities have developed
since the mid-2000s.
“In the bad old days, utilities were vertically integrated monopolies;
electricity generation, transmission, and distribution for a particular geographic
area were generally provided by and under the control of a single regulated utility.”
MISO Transmission Owners v. FERC, 373 F.3d 1361, 1363 (D.C. Cir. 2004).
Beginning in 1996, the Commission encouraged the development of regional
transmission organizations to combine segments of the transmission grid. See
FERC v. Elec. Power Supply Ass’n, 136 S. Ct. 760, 768 (2016). “Better still if the
[regional entity] were run by an independent system operator . . . which would
assume operational control — but not ownership — of the transmission facilities
owned by its member utilities, thereby ‘separat[ing] operation of the transmission
grid and access to it from economic interests in generation.’” Wis. Pub. Power,
Inc. v. FERC, 493 F.3d 239, 247 (D.C. Cir. 2007) (citation omitted); see also
E. Ky. Power Co-op., Inc. v. FERC, 489 F.3d 1299, 1302 (D.C. Cir. 2007). In
addition to providing transmission services, these regional entities “administer a
number of competitive wholesale auctions,” including auctions to secure future
capacity commitments and real-time and day-ahead energy markets. Hughes v.
Talen Energy Mktg., LLC, 136 S. Ct. 1288, 1292 (2016).
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The panel decision, however, declares — apparently for the first time — that
“Regional Transmission Organizations such as PJM are not utilities” for purposes
of the Federal Power Act. Slip op. at 9; see also id. at 11 (repeatedly discussing
section 205 filings “by a utility or Regional Transmission Organization”). That
holding, on a question that was not even litigated in this case, 1 overlooks the role
of regional transmission organizations in modern electricity markets and the
Commission’s treatment of such regional entities.
As defined in section 201(e) of the Federal Power Act, “[t]he term ‘public
utility’ . . . means any person who owns or operates facilities subject to the
jurisdiction of the Commission . . . .” 16 U.S.C. § 824(e) (emphasis added). See
also 18 C.F.R. § 35.34(j)(1)(iii) (Commission regulations require that a regional
transmission organization “must have exclusive and independent authority under
section 205 of the Federal Power Act . . . to propose rates, terms and conditions of
transmission service provided over the facilities it operates”); N.J. Bd. of Pub.

1

At most, parties objecting to the Commission’s orders in this case
questioned PJM’s authority to consent to the Commission’s modifications without
obtaining the support of its stakeholders. See Pet. Reply Br. 5-6. That argument,
however, was based on the terms of PJM’s governing documents, and PJM refuted
the claim in its brief and at oral argument. PJM Br. 11-12; Tr. 39:05-38. See also
Advanced Energy Mgmt. All. v. FERC, 860 F.3d 656, 663 (D.C. Cir. 2017)
(discussing PJM’s filing authority regarding changes to its tariff, compared to
changes to its operating agreement). In any event, the Court did not base its
determination on this claim, which it did not address.
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Utils. v. FERC, 744 F.3d 74, 82, 83 (3d Cir. 2014) (noting that parties did not
dispute that regional entities are statutory “public utilities” and that PJM must file
changes to capacity market tariff provisions under section 205). Accordingly,
regional transmission organizations, which operate Commission-jurisdictional
transmission facilities, meet the statutory definition.
In the early years of regional entities’ formation, this Court suggested that
“there may be some ambiguity in how to treat an [independent system operator]
under section 205 . . . .” Atl. City Elec. Co. v. FERC, 295 F.3d 1, 11 (D.C. Cir.
2002). But the focus in that case was on the statutory (section 205) rights of the
individual transmission facility owners — the Court overturned the Commission’s
requirement that the owners give up their own rights to file rate changes when they
joined the regional entity — rather than on the extent of the system operator’s
filing rights. See id. at 9-11.
Furthermore, in the years following Atlantic City, PJM and other
independent system operators developed and implemented forward capacity
markets, adding and revising market rules in their tariffs that the Commission
approved and this Court upheld under section 205. See, e.g., Elec. Consumers Res.
Council v. FERC, 407 F.3d 1232 (D.C. Cir. 2005) (New York system operator’s
capacity market); Pub. Serv. Elec. & Gas Co. v. FERC, 324 F. App’x 1 (D.C. Cir.
2009) (PJM’s capacity market); Me. Pub. Utils. Comm’n v. FERC, 520 F.3d 464
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(D.C. Cir. 2008) (New England system operator’s capacity market) (reversed in
one unrelated respect in NRG Power Mktg., LLC v. Me. Pub. Utils. Comm’n, 558
U.S. 165 (2010)); New Eng. Power Generators Ass’n v. FERC, 757 F.3d 283 (D.C.
Cir. 2014) (additional mitigation measures for New England’s capacity market);
Advanced Energy Mgmt. All. v. FERC, 860 F.3d 656, 663 (D.C. Cir. 2017) (PJM’s
capacity performance market design); see also N.J. Bd. of Pub. Utils. v. FERC, 744
F.3d 74 (3d Cir. 2014) (revised mitigation rules for PJM’s capacity market).
With respect to PJM’s capacity market in particular, the Commission has
determined in a separate case that, “[u]nder the terms of PJM’s [tariff], PJM is
permitted to make unilateral section 205 filings to revise its capacity market
provisions . . . since these provisions relate to the reliability of the system, which is
PJM’s responsibility.” PJM Interconnection, L.L.C., 155 FERC ¶ 61,157 at P 15
(2016), aff’d sub nom. Advanced Energy, 860 F.3d 656. See generally Md. Pub.
Serv. Comm’n v. FERC, 632 F.3d 1283, 1284 (D.C. Cir. 2011) (“PJM is
responsible for preventing interruptions to the delivery of electricity in that region
by ensuring that its system has sufficient generating capacity.”); Advanced Energy,
860 F.3d at 659 (“PJM procures capacity for the entire system. . . . PJM uses a
capacity market to determine what resources will provide capacity and at what
price.”). Indeed, if PJM is not the relevant “utility” with respect to the mitigation
rules for the regional auctions that it operates to set the amounts and prices of
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capacity commitments to fulfill its responsibility, perhaps no one is. Cf. FERC v.
Elec. Power Supply Ass’n, 136 S. Ct. at 780 (“Congress passed the [Federal Power
Act] precisely to eliminate vacuums of authority over the electricity markets. . . .
Or said otherwise, the statute prevents the creation of any regulatory ‘no man’s
land.’”) (citing cases).
In any event, as noted supra at p. 5, PJM’s status as a “utility” for purposes
of the Federal Power Act was not even litigated in this case, either on briefs or at
oral argument. As such, the parties lacked adequate notice that the statutory
definition was at stake and an adequate opportunity to comment on or contest the
panel’s ultimate interpretation. Yet the panel decision declares that regional
entities are not utilities and goes on to discount PJM’s right to define its own rate
filing — that is, whether the Commission’s identified modifications would result in
an “entirely different rate design” (slip op. at 13-15) than PJM’s proposal or its
prior rate scheme — and to consent to those conditions. If the Court is to demote
regional entities to second-class status under section 205, it should confront the
issue squarely, with fully-developed arguments by all parties.
2.

The Panel Should Rehear Its Decision Granting Some
Stakeholders Substantive Control Over The System Operator’s
Rate Filing

The panel decision bases its conclusion that the Commission imposed an
“entirely new rate scheme” (or “only half of a proposed rate”), in excess of its
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section 205 authority, at least partly on the premise that the Commission “undid
the compromise” among some groups of stakeholders — specifically, that the
Commission “largely eviscerated the terms of the bargain between generators and
Load Serving Entities.” Slip op. at 14-15 (internal citations omitted). But such
deference to the view of a subset of PJM’s stakeholders — specifically, to certain
generators — elevates their position over not only PJM’s rights as the filing utility
but also the interests of all other stakeholders in the region.
This error is rooted in the panel’s misapprehension of the relevant regional
interests at stake. The decision asserts that “[t]here are three key players in modern
wholesale electricity markets:” generators, load-serving entities, and regional
transmission organizations. Slip op. at 3; see also id. at 15 (characterizing PJM’s
proposal as a “bargain between generators and Load-Serving Entities”). But other,
non-utility entities — including state governments, industrial end users, and
consumer advocates — also participate as stakeholders in the regional organization
and likewise have interests in the design and operation of PJM’s capacity market.
Indeed, many non-utility stakeholders litigated challenges to various modifications
to the Minimum Offer Price Rule in New Jersey Board of Public Utilities, 744 F.3d
74 (petitioners and intervenors included New Jersey, Maryland, Ohio, District of
Columbia, and Delaware regulators; the New Jersey Division of Rate Counsel; the
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Maryland Office of People’s Counsel; the Attorney General of Connecticut; and
the PJM Industrial Customer Coalition, among others).
Notably, in this case supporters of PJM’s proposed revisions touted the
support of several stakeholder groups: transmission owners, generation owners,
end user customers, electric distributors, and other suppliers. See JA 482
(comments of PPL Companies). But state regulators and consumer advocates
objected that they had been excluded from the negotiations. See, e.g., JA 431
(objection by Maryland Public Service Commission and Maryland Office of
People’s Counsel). (The Commission does not mean to suggest that PJM’s process
was in any way improper — only to refute the flawed premise that the rate
proposal represented a comprehensive, settlement-like negotiation by all
stakeholders, producing an indivisible rate proposal.)
Moreover, notwithstanding the importance of stakeholder involvement in
developing regional market proposals, this Court has recognized that the
Commission has a responsibility to make its “own independent assessment,” rather
than rely on that of stakeholders. See Braintree Elec. Light Dep’t v. FERC, 667
F.3d 1284, 1291 n.6 (D.C. Cir. 2012). There, the dispute centered on the terms of
an earlier settlement agreement among regional market participants. The
Commission referred a particular cost allocation issue for initial consideration in
the regional system operator’s stakeholder process, but eventually made its own

10

determination that the settlement agreement precluded the relief sought. See id.
On appeal, the Court noted, with approval, that “FERC ultimately based its
resolution of [the disputed issue] . . . on its construction of the Settlement
Agreement, not on the stakeholder process.” Id. See also Pub. Serv. Comm’n of
Wis. v. FERC, 545 F.3d 1058, 1064 (D.C. Cir. 2008) (similarly explaining that the
Commission had made “its own, independent assessment” instead of relying on the
stakeholder process or the system operator’s characterization of a compromise
proposal).
Here, however, the panel decision appears to give primacy to the view of
one group of stakeholders, over the Commission’s assessment and even PJM’s
own understanding of its proposal. This error is particularly salient as to PJM’s
proposal to extend the mitigation period. The Commission rejected the extension
outright, for the same policy reasons that the Third Circuit upheld in New Jersey,
744 F.3d at 111-12. In that case, the Commission had similarly rejected a
proposed extension of mitigation while accepting many other revisions to the
mitigation rules. See id. Nevertheless, the panel decision here vacates the
Commission’s ruling without discussing the Commission’s rationale, instead
treating the extension as an integral part of what a group of generators insisted be
considered as an all-or-nothing package. See slip op. at 14-15.
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Furthermore, the panel decision blurs the substantive and procedural
protections that the Court described in Winnfield. In limiting the Commission’s
authority to require modifications to a rate filing, Winnfield explained that
“structural elements” of the Federal Power Act were “designed to protect the
utility . . . .” 744 F.2d at 876. Though those limits “also serve[] to protect utility
customers” by ensuring notice of rate changes, “that concern [for notice] relates
not to the power of the Commission to prescribe rates under § 205 but to the
procedures that it must employ in doing so.” Id. Indeed, the Court was confident
that “fair procedures can be insured within the language of § 205, instead of
achieving that goal indirectly by creating out of nothing a prophylactic limitation
upon the Commission’s powers.” Id. Here, however, the panel decision appears to
treat the purported lack of adequate notice to PJM’s stakeholders as a substantive
constraint on the Commission’s authority — inflating the stakeholders’ power even
as it discounts the regional entity’s right, as the filing utility under section 205, to
consent to modifications.
Moreover, the panel decision misapprehends the procedural opportunities
that were available to all parties in the underlying Commission proceeding. First,
in February 2013 (three months before issuing the initial Tariff Order in May), the
Commission sent a deficiency letter to PJM that, among other questions,
specifically requested that PJM explain whether it was reasonable for a resource
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that did not qualify for a categorical exemption to be mitigated to the default offer
price, even if it could show that its actual costs would justify a lower bid. See
R. 78, JA 546 (deficiency letter); FERC Br. 17. In addition to PJM’s response
(JA 549), numerous parties filed comments and protests regarding the deficiency
letter and response. See PJM Br. 4; Tr. 36:28-45 (PJM counsel discussing those
filings); JA 605-69 (PJM’s response and some parties’ filings). Thus, the parties
were on notice of the Commission’s specific concerns about flaws in PJM’s
proposal.
In addition, the panel decision misapprehended the Commission’s
procedural limitations on parties’ objections to the Commission-required
modifications. Notwithstanding its general bar on submitting additional evidence
on rehearing (see slip op. at 15-16), the Commission does indeed permit parties to
make new arguments or introduce new evidence in appropriate circumstances.
See, e.g., Jeffers South, LLC v. Midwest Indep. Transmission Sys. Operator, Inc.,
144 FERC ¶ 61,033 at P 83 (2013) (“the Commission can accept new evidence in a
rehearing request if it is ‘based on matters not available for consideration by the
Commission at the time of the final decision or order’”) (quoting 18 C.F.R.
§ 385.713(c)(3)); Midwest Indep. Transmission Sys. Operator, Inc., 144 FERC
¶ 61,125 at PP 3-4 (2013) (after the independent market monitor submitted new
evidence on rehearing, Commission allowed additional briefing by all parties).
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Therefore, in addition to the opportunity to present all arguments regarding the
Commission’s section 205 determinations in the Tariff Order, any party could have
sought to introduce additional evidence relevant to the Commission’s
modifications. None did. 2

2

One party did seek to introduce new evidence on a different, alreadylitigated issue (the appropriate net-short and net-long thresholds for the self-supply
exemption); the Commission rejected that evidence but addressed the substance of
the party’s argument. Rehearing Order at P 57, JA 871.
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CONCLUSION
Accordingly, panel rehearing is warranted, to correct the disproportionate
allocation of substantive power to one subset of PJM’s market participants, at the
expense of PJM’s own filing and consent rights, the interests of other regional
stakeholders, and the Commission’s statutory authority and responsibility to make
an independent assessment whether all facets of a rate filing are just and reasonable
under section 205 of the Federal Power Act.
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Paul M. Flynn argued the cause for intervenors. With him
on the brief were Ryan J. Collins, Jennifer H. Tribulski, Gary
J. Newell, Larry F. Eisenstat, Richard Lehfeldt, Delia D.
Patterson, Randolph Elliott, Paul M. Breakman, Scott H.
Strauss, Jeffrey A. Schwarz, Stefanie Brand, Stuart A. Caplan,
Richard M. Zuckerman, Christopher S. Porrino, Attorney
General, Office of the Attorney General for the State of New
Jersey, Carolyn McIntosh, Deputy Attorney General, Robert A.
Weishaar, Jr., and Adrienne E. Clair. Dennis Lane entered an
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Before: BROWN and KAVANAUGH, Circuit Judges, and
SENTELLE, Senior Circuit Judge.
Opinion for the Court filed by Circuit Judge KAVANAUGH.
KAVANAUGH, Circuit Judge: Regional Transmission
Organizations are non-profit entities that oversee the
transmission of electricity from generators to utilities. Under
Section 205 of the Federal Power Act and FERC’s regulations,
Regional Transmission Organizations file their proposed rate
schemes with FERC. 16 U.S.C. § 824d(c); 18 C.F.R.
§ 35.34(j)(1)(iii). Section 205 allows FERC to suggest
“minor” modifications to a proposal made by a Regional
Transmission Organization. Western Resources, Inc. v. FERC,
9 F.3d 1568, 1579 (D.C. Cir. 1993). Here, we must determine
whether Section 205 allows FERC to suggest modifications
that are more than “minor” and, if not, whether FERC violated
that limitation on its authority.
PJM Interconnection is a Regional Transmission
Organization. In this case, acting under Section 205, PJM filed
with FERC a package of proposed changes to PJM’s rate
structure. But FERC did not accept PJM’s proposal because
FERC concluded that the proposal as it stood was not just and
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reasonable. See 16 U.S.C. § 824d(a). FERC then suggested
modifications to the proposal that would, in FERC’s view,
make the proposal just and reasonable. FERC’s modifications
created a new rate scheme that was significantly different from
PJM’s proposal and from PJM’s prior rate design. PJM
nonetheless accepted FERC’s modifications.
Several electricity generators – NRG Power Marketing,
GenOn Energy Management, and PJM Power Providers – have
petitioned for review of FERC’s decision. They argue that
FERC’s proposed modifications exceeded the agency’s
authority under Section 205 of the Federal Power Act.
We agree. Section 205 does not allow FERC to make
modifications to a proposal that transform the proposal into an
entirely new rate of FERC’s own making. Here, FERC
contravened that limitation on its Section 205 authority. We
therefore grant the petitions for review and vacate FERC’s
Orders with respect to several aspects of PJM’s proposed rate
structure – the self-supply exemption, the competitive entry
exemption, unit-specific review, and the mitigation period. We
remand the matter to FERC.
I
A
There are three key players in modern wholesale
electricity markets: (i) the electricity generators that produce
electricity; (ii) the companies and utilities, known as Load
Serving Entities, that deliver electricity to retail customers; and
(iii) the non-profit organizations, known as Regional
Transmission Organizations, that manage the transmission of
electricity from generators to Load Serving Entities. In modern
wholesale electricity markets, generators sell electricity, and
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Load Serving Entities buy that electricity.
Regional
Transmission Organizations often set the rates that generators
charge and that Load Serving Entities pay.
There are seven Regional Transmission Organizations
across the country. The largest of the seven is PJM
Interconnection. PJM administers the power grid in parts of 13
Mid-Atlantic and Midwestern states and the District of
Columbia.
PJM helps set the price of wholesale electricity by
conducting competitive auctions. As relevant here, PJM runs
“capacity auctions” to set the price of wholesale electricity
three years into the future. The goal of the capacity auctions is
to ensure an adequate long-term supply of electricity.
Here is how PJM’s capacity auctions work: PJM estimates
the demand for electricity three years into the future, and
electricity generators estimate their capacity for producing
electricity three years into the future. Generators then make
bids to sell their future capacity to PJM. Starting with the
lowest bid, PJM accepts bids until it has purchased enough
capacity to meet its estimate of future demand. The highest
accepted bid sets the “clearing price” in the capacity market.
The clearing price is the price that generators receive from PJM
when their bids are accepted by PJM. Generators are paid the
clearing price regardless of the rates listed in their initial bids.
The clearing price is also the price that Load Serving Entities
must pay in order to purchase electricity from PJM.
For example, imagine that four electricity generators each
bid to sell 10 units of capacity to PJM. The four generators
respectively bid at $100 per unit, $110 per unit, $120 per unit,
and $130 per unit. If PJM projects that it will need 25 units of
electricity three years from now, it will purchase 10 units of
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capacity at $100 per unit, 10 units at $110 per unit, and 5 units
at $120 per unit. The “clearing price” in the market is set by
the highest accepted bid – $120 per unit. The three electricity
generators that had their bids accepted in the auction will all
receive $120 per unit from PJM. Load Serving Entities will
pay PJM $120 per unit to purchase electricity.
The clearing price plays an important role in ensuring that
there will be an adequate supply of electricity in the future.
When the clearing price is high, new generators have an
incentive to enter the market because they will be paid more to
generate electricity. As a result, the supply of electricity will
increase in the long run. However, when the clearing price is
low, new generators are less likely to enter the market. That is
because the clearing price may not fully cover the cost of
generating electricity. For that same reason, a low clearing
price also may cause existing high-cost generators to shut
down. That means that the supply of electricity will decrease
in the long run. See Hughes v. Talen Energy Marketing, LLC,
136 S. Ct. 1288, 1293, slip op. at 4 (2016).
As FERC has explained, if every generator’s bid reflected
the actual cost of generating electricity, the capacity auction
would be expected to set the clearing price at the appropriate
level to encourage the entry of new generators into the market.
See PJM Interconnection, L.L.C., 137 FERC ¶ 61,145, at ¶ 25
(2011). The problem is that some generators have incentives
to bid below the actual cost of generating electricity. For
example, generators that receive state subsidies do not bear the
entire cost of generation. As a result, they may bid into the
capacity auction at a rate that reflects only a portion of the
actual cost of generating electricity. In other words, the
generator is able to make a below-cost bid. That below-cost
bid may lower the clearing price in the capacity auction. As
noted above, a lower clearing price may reduce the supply of
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electricity in the long run. To put the problem in more concrete
terms: Over the long run, below-cost bidding in capacity
auctions could lead to brownouts or blackouts during periods
of peak demand.
Recognizing the harms of below-cost bidding, PJM has
established what it calls the Minimum Offer Price Rule. The
Rule requires new generators to bid at or above a certain price
floor set by PJM. The Rule is designed to prevent new market
entrants from artificially depressing the clearing price in
capacity auctions.
Before 2012, the Minimum Offer Price Rule had two key
features that are relevant here.
First, not every new market entrant was subject to the
Minimum Offer Price Rule. Before 2012, PJM had a “unitspecific review” exemption from the Rule. If a new generator
could demonstrate to PJM that its actual costs were below the
price floor set by PJM, the generator would be permitted to bid
below the price floor.
Second, the Minimum Offer Price Rule was time-limited
in its application. For new generators subject to the Rule, the
Rule applied only until the generator had its bid accepted by
PJM at the price floor for one year. After that one-year
“mitigation period,” the generator would be permitted to bid
into subsequent auctions below the price floor.
B
In July 2012, an ad hoc group of generators and Load
Serving Entities that participate in PJM’s capacity market
began to explore possible changes to the Minimum Offer Price
Rule. The participants in that ad hoc group were unsatisfied
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with the existing unit-specific review exemption. Many
believed that unit-specific review lacked transparency and had
allowed new market entrants to submit below-cost bids that had
depressed clearing prices in PJM’s capacity auctions.
After several months of negotiations, the ad hoc group
reached agreement on a proposal to reform the Minimum Offer
Price Rule. PJM put the proposal to a vote by the entire body
of PJM’s stakeholders. The proposal received overwhelming
support from PJM’s stakeholders. According to PJM, the
proposal represented the first time in PJM’s history as a
Regional Transmission Organization (which goes back to
2001) that a significant revision to the Minimum Offer Price
Rule had received the endorsement of more than two-thirds of
PJM’s stakeholders.
As relevant here, the proposal had two key components.1
First, the proposal sought to eliminate the unit-specific
review exemption from the Minimum Offer Price Rule and
replace it with two categorical exemptions from the Rule: a
“competitive entry exemption” and a “self-supply exemption.”
Generally speaking, the competitive entry exemption would
apply to generators that are unsubsidized or that are subsidized
through a non-discriminatory, state-sponsored procurement
process. The self-supply exemption would apply to certain
Load Serving Entities that meet a portion of their electricity
needs by generating their own electricity. Based on economic
projections, PJM asserted that generators that qualify for the
competitive entry exemption or the self-supply exemption
PJM’s proposal also included a number of other changes to the
Minimum Offer Price Rule – for example, changes to the resources
subject to the Rule, the price floor level, and the geographic scope of
the Rule – that were approved by FERC. FERC’s decision with
respect to those changes is not challenged here.
1
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would be unlikely to depress the clearing prices in capacity
auctions and therefore should not be subject to the Minimum
Offer Price Rule’s price floor. Generators that qualify for
either exemption would be permitted to bid into capacity
auctions below the price floor.
Replacing the unit-specific review exemption with the two
categorical exemptions was a compromise between generators
and Load Serving Entities. Generators opposed unit-specific
review because they believed that the discretionary nature of
unit-specific review had allowed some state-subsidized
resources to enter capacity auctions with below-cost bids that
would depress the clearing price in capacity auctions.
Meanwhile, many Load Serving Entities that generate some
electricity on their own favored the two new exemptions
because those exemptions would provide more certainty about
which generators would be subject to the price floor.
According to PJM, the resulting compromise would ensure that
generators that “present a high risk of price suppression” would
not receive exemptions. Letter from Paul M. Flynn et al., PJM
Interconnection, L.L.C., to Kimberly D. Bose, Secretary,
Federal Energy Regulatory Commission 25 (Dec. 7, 2012),
J.A. 52. The compromise would also substitute “clarity and
transparency” for the “non-transparent, discretionary
decisions” made under the prior approach. Id. at 15, J.A. 42.
Second, PJM’s proposal sought to extend the “mitigation
period” – that is, the period during which the Minimum Offer
Price Rule’s price floor applies – from one year to three years.
Under the proposal, each new generator that is not otherwise
exempt from the price floor would have to clear the capacity
auction at the price floor for three years before it could bid
below the price floor. Extending the mitigation period was part
of the compromise regarding unit-specific review and the two
new exemptions. In light of the proposed substitution of two
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new exemptions for unit-specific review, PJM asserted that the
price floor would “be much more targeted at the resources that
are most likely to present legitimate price suppression
concerns.” Id. at 16, J.A. 43. Because the price floor would
apply to the new generators that pose the highest risk of
depressing clearing prices, PJM’s stakeholders wanted the
price floor to “apply for a longer period.” Id. at 29, J.A. 56.
In December 2012, PJM filed the proposal with FERC.
Although PJM’s proposal had multiple components, PJM
asked the Commission “to view this filing not as a list of
discrete Tariff changes, but as a hard-fought compromise
package, and to approve it as such.” Id. at 15, J.A. 42.
PJM filed the proposal pursuant to Section 205 of the
Federal Power Act. Section 205 requires utilities to file
proposed rate changes with FERC. 16 U.S.C. § 824d(c).
Under FERC’s regulations, although Regional Transmission
Organizations such as PJM are not utilities, Regional
Transmission Organizations file proposed rate changes with
FERC in accordance with the procedures ordinarily followed
by utilities under Section 205. See 18 C.F.R. § 35.34(j)(1)(iii).
FERC must accept proposed rate changes filed under Section
205 so long as the changes are just and reasonable. 16 U.S.C.
§ 824d(a).
In May 2013, FERC concluded that parts of PJM’s
proposal were not just and reasonable. PJM Interconnection,
L.L.C., 143 FERC ¶ 61,090, at ¶ 26 (2013). As relevant here,
FERC asserted that the proposal would unreasonably narrow
the exemptions from the Minimum Offer Price Rule’s price
floor. According to FERC, some generators that may be able
to demonstrate that their costs fall below the price floor – that
is, some generators that would have been exempt under unitspecific review – would no longer qualify for an exemption
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from the price floor. Id. ¶ 141. FERC also asserted that the
proposed three-year mitigation period would subject
generators to the price floor for too long, thereby discouraging
the entry of new generators into the wholesale electricity
market. Id. ¶ 211.
At the same time, FERC proposed several modifications
to PJM’s filing that would, in FERC’s view, make PJM’s filing
just and reasonable. As relevant here, FERC stated that it
would accept the proposed competitive entry and self-supply
exemptions, but only on the condition that PJM retain the unitspecific review process. Id. ¶¶ 141-143. FERC also stated that
it would not allow PJM to extend the mitigation period to three
years. Id. ¶ 210.
PJM agreed to FERC’s proposed modifications. As a
result, PJM now uses unit-specific review, the competitive
entry exemption, the self-supply exemption, and the one-year
mitigation period for new generators.
Several electricity generators disagreed with FERC’s
decision. They requested rehearing. In October 2015, FERC
denied the request for rehearing.
A number of generators – NRG Power Marketing, GenOn
Energy Management, and PJM Power Providers – then filed
petitions for review of FERC’s May 2013 and October 2015
Orders. Among other things, they argue that FERC violated
Section 205 of the Federal Power Act by making a new rate
instead of accepting or rejecting PJM’s proposal as it stood.
We now turn to that argument.
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II
In this case, FERC determined that the new rate scheme
proposed by PJM was not just and reasonable under Section
205 of the Federal Power Act. PJM Interconnection, L.L.C.,
143 FERC ¶ 61,090, at ¶ 26 (2013); see 16 U.S.C. § 824d(a).
FERC then suggested a number of modifications to PJM’s
proposal that would, in FERC’s view, make PJM’s proposal
just and reasonable. PJM Interconnection, L.L.C., 143 FERC
at ¶¶ 141-143. The question in this case is whether FERC
exceeded its authority under Section 205 when it suggested
those modifications to PJM’s proposal. The answer is yes.
Section 205 puts FERC in a “passive and reactive role.”
Advanced Energy Management Alliance v. FERC, No. 161234, at 10 (D.C. Cir. June 20, 2017) (internal quotation mark
omitted). Under Section 205, FERC reviews the proposed rate
scheme filed by a utility or Regional Transmission
Organization and determines whether the proposal is just and
reasonable.
See 16 U.S.C. § 824d(a); 18 C.F.R.
§ 35.34(j)(1)(iii). FERC may accept or reject the proposal. But
as this Court has held, Section 205 does not authorize FERC to
impose a new rate scheme of its own making without the
consent of the utility or Regional Transmission Organization
that made the original proposal. See Atlantic City Electric Co.
v. FERC, 295 F.3d 1, 10 (D.C. Cir. 2002).2
2

FERC may unilaterally impose a new rate scheme on a utility
or Regional Transmission Organization only under a different
provision of the Act: Section 206. 16 U.S.C. § 824e(a). Section 206
requires FERC to demonstrate that the existing rates are “entirely
outside the zone of reasonableness” before FERC imposes a new rate
without the consent of the utility or Regional Transmission
Organization that filed the proposal. City of Winnfield v. FERC, 744
F.2d 871, 875 (D.C. Cir. 1984). All parties agree that FERC did not
rely on Section 206 as the basis for its decision in this case.
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Although FERC may not unilaterally impose a new rate
scheme under Section 205, this Court has held that FERC has
some authority to propose modifications to a utility’s proposal
if the utility consents to the modifications. In City of Winnfield
v. FERC, this Court – speaking through Judge Scalia –
concluded that FERC does not violate Section 205 when it
suggests “a system of rates similar to that previously in effect,
and the utility acquiesces.” 744 F.2d 871, 876 (D.C. Cir. 1984).
In those circumstances, we noted that it would be “empty
formalism” to require the utility to make a new filing in order
to implement minor changes proposed by FERC. Id.
Nonetheless, there are limits on FERC’s authority to
propose modifications under Section 205 even when the utility
consents to those modifications. In City of Winnfield, we
indicated that FERC would violate Section 205 if “the
Commission proposal accepted by the utility involved the
Commission’s own original notion of a new form of rate” or an
“entirely new rate scheme.” Id. at 875, 876. As we noted, “it
might be argued” in those circumstances “that the power to
initiate change through such rejection-plus-proposal removes
the Commission from an essentially passive and reactive role
envisioned by § 205.” Id. at 876. Importantly, we also stated
that FERC’s proposal of a new rate scheme could deprive the
utility’s customers of “early notice – in the rate proposal itself –
of the sort of rate increase that is sought.” Id. However, we
did not definitively decide whether FERC violates Section 205
when it suggests modifications to the utility’s proposal that
result in an “entirely new rate scheme.” Id.
We decisively answered that question nine years later in
Western Resources, Inc. v. FERC, 9 F.3d 1568 (D.C. Cir.
1993). Western Resources arose in the context of Section 4 of
the Natural Gas Act, which is “identical in substance” to
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Section 205 of the Federal Power Act. City of Winnfield, 744
F.2d at 875.3 Our analysis in Western Resources turned on the
nature of FERC’s suggested modifications in that case. We
concluded that FERC may not go “beyond approval or
rejection” of a proposal to “adoption of an entirely different
rate design” than the proposal. Western Resources, 9 F.3d at
1578. We explained that FERC may not employ a rate design
that follows “a completely different strategy” than, or is
“methodologically distinct” from, a proposed rate. Id. at 1578,
1579. We also noted that, although “minor deviations” from a
proposal are permissible, “the imposition by the Commission
of only half of a proposed rate” is not permissible. Id. at 1579.
Our decisions in City of Winnfield and Western Resources
indicate that Section 205 does not allow FERC to suggest
modifications that result in an “entirely different rate design”
than the utility’s original proposal or the utility’s prior rate
scheme. Western Resources, 9 F.3d at 1578.
Applying that principle here, we conclude that FERC
violated Section 205. FERC’s modifications resulted in an
“entirely different rate design” than both PJM’s proposal and
PJM’s prior rate scheme. Id.
First, FERC’s proposed modifications resulted in an
“entirely different rate design” than PJM’s proposal. Id. PJM’s
proposal sought to change how PJM determines which
generators are exempt from the Minimum Offer Price Rule’s
price floor. PJM wanted to replace its case-by-case approach
to granting exemptions under unit-specific review with two
As in prior cases, we “follow here the familiar practice of
applying interchangeably judicial interpretations of provisions from
the Natural Gas Act to their substantially identical counterparts in the
Federal Power Act.” City of Anaheim v. FERC, 558 F.3d 521, 523
n.2 (D.C. Cir. 2009) (internal quotation marks omitted).
3
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narrow, categorical exemptions from the price floor. PJM also
wanted to apply the price floor to new generators for three years
instead of one year. PJM’s proposal would have narrowed the
availability of exemptions to the price floor for some
generators that, in the view of some of PJM’s stakeholders,
posed a high risk of price suppression. But FERC’s proposed
modifications went in the opposite direction. FERC’s
modifications expanded the exemptions by layering the two
new exemptions on top of unit-specific review, and by
exempting certain new generators from the price floor after one
year instead of after three years. Indeed, FERC’s modifications
expanded the scope of the exemptions not just beyond PJM’s
original filing, but beyond the scope of the exemptions as they
had stood before PJM’s filing. FERC’s modifications therefore
followed a “completely different strategy” than PJM’s
proposal. Id. at 1579.
Second, FERC’s modifications also resulted in an “entirely
different rate design” than the rate design that was “previously
in effect.” Id. at 1578; City of Winnfield, 744 F.2d at 876.
Under PJM’s prior approach, unit-specific review was the main
route to an exemption. As a result, generators had to
demonstrate on a case-by-case basis that their costs fell below
the price floor. Because of FERC’s modifications, some
generators can now claim exemptions from the price floor even
if they cannot demonstrate that their costs fall below the price
floor. In other words, due to FERC’s modifications, PJM’s
previous case-by-case methodology no longer controls.
Ultimately, as in Western Resources, FERC in essence
approved “only half of a proposed rate.” Western Resources,
9 F.3d at 1579. FERC’s modifications undid the compromise
that had been the basis for PJM’s proposal. Load Serving
Entities had favored the two new categorical exemptions, and
generators had opposed unit-specific review. Because of
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FERC’s modifications, many Load Serving Entities got what
they wanted, but many generators did not. By proposing that
PJM adopt the two new exemptions alongside unit-specific
review, FERC largely eviscerated the terms of the bargain
between generators and Load Serving Entities. As a result,
PJM ended up with an “entirely new rate scheme.” City of
Winnfield, 744 F.2d at 876. That is not permissible.
FERC says that it did not violate Section 205 because PJM
consented to FERC’s proposed modifications. A utility’s
consent is relevant when FERC proposes “minor”
modifications to the utility’s proposal. Western Resources, 9
F.3d at 1579. But when FERC proposes its “own original
notion of a new form of rate,” the utility’s consent does not
excuse a Section 205 violation. City of Winnfield, 744 F.2d at
875.
In those circumstances, the utility’s consent is inadequate
because consent does not cure the harms to the utility’s
customers. Section 205 protects the utility’s customers by
ensuring “early notice – in the rate proposal itself – of the sort
of rate increase that is sought.” Id. at 876. When FERC
“imposes an entirely new rate scheme” in response to a utility’s
proposal, the utility’s customers do not have adequate notice of
the proposed rate changes or an adequate opportunity to
comment on the proposed changes. Id. That was the case here.
Generators and Load Serving Entities had an opportunity to
comment on the original compromise proposal submitted by
PJM. But they did not have an opportunity to comment on
FERC’s modifications before FERC issued its decision. They
also did not have an adequate opportunity to comment in the
request for rehearing. As FERC has previously explained:
“Parties seeking rehearing of Commission orders are not
permitted to include additional evidence in support of their
position, particularly when such evidence is available at the

Page 15 of 16

USCA Case #15-1452

Document #1682915

Filed: 07/07/2017

16
time of the initial filing.” PJM Interconnection, LLC, 108
FERC ¶ 61,187, at ¶ 49 (2004). PJM’s stakeholders therefore
could not fully contest FERC’s modifications with new
evidence on rehearing. As a result, PJM’s stakeholders lacked
the protections provided by Section 205. PJM’s consent did
not restore those protections.
*

*

*

In sum, FERC exceeded its authority under Section 205.
We grant the petitions for review and vacate FERC’s Orders
with respect to unit-specific review, the competitive entry
exemption, the self-supply exemption, and the mitigation
period. We remand the matter to FERC.
So ordered.
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