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1. On September 24, 2012, pursuant to sections 203(a)(1), 203(a)(2) and 205 of the 
Federal Power Act (FPA),1 and Parts 33 and 35 of the regulations of the Federal Energy 
Regulatory Commission (Commission),2 ITC Holdings Corp. (ITC Holdings) and certain 
of its subsidiaries3 (together, the ITC Applicants), and Entergy Corporation (Entergy) and 
certain of its subsidiaries4 (together, the Entergy Applicants), (collectively, Applicants), 
submitted a Joint Application for Authorization of Acquisition and Disposition of 
Jurisdictional Transmission Facilities, Approval of Transmission Service Formula Rate 
and Certain Jurisdictional Agreements, and Petition for Declaratory Order on Application 
of Section 305(a) of the Federal Power Act (Application).5   

                                              
1 16 U.S.C. §§ 824b(a)(1), 824b(a)(2), and 824d (2006). 
2 18 C.F.R. Parts 33 and 35 (2012). 
3 ITC Midsouth LLC (ITC Midsouth). 
4 Entergy Arkansas, Inc. (Entergy Arkansas), Entergy Gulf States Louisiana, 

L.L.C. (Entergy Gulf States Louisiana), Entergy Louisiana, LLC (Entergy Louisiana), 
Entergy Mississippi, Inc. (Entergy Mississippi), Entergy New Orleans, Inc. (Entergy  
New Orleans), and Entergy Texas, Inc. (Entergy Texas) (collectively, Entergy Operating 
Companies), and Mid South TransCo LLC (Entergy Mid South).  

5 Joint Application for Authorization of Acquisition and Disposition of 
Jurisdictional Transmission Facilities, Approval of Transmission Service Formula Rate 
and Certain Jurisdictional Agreements, and Petition for Declaratory Order on Application 
of Section 305(a) of the Federal Power Act, Docket Nos. EC12-145-000, ER12-2681-
000, and EL12-107-000 (filed Sept. 24, 2012).  On December 3, 2012, Applicants filed 
corrections to certain statements in the Application and accompanying testimony.  Errata, 
Docket Nos. EC12-145-000, ER12-2681-000, and EL12-107-000 (filed Dec. 3, 2012) 
(Errata to Application). 
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2. In the Application, Applicants request all necessary authorizations and approvals 
to enable the merger of the jurisdictional assets of the Entergy Operating Companies into 
ITC Midsouth, a newly-created subsidiary of ITC Holdings (Proposed Transaction).  
Although the Proposed Transaction will be accomplished through several steps, generally 
speaking the jurisdictional transmission assets of the Entergy Operating Companies will 
be separated into six new, “wires only” Entergy public utility operating subsidiaries that 
will ultimately become four new operating subsidiaries of ITC Holdings through a 
merger of Entergy Mid South, a new Entergy subsidiary that will hold the “wires only” 
operating companies, into ITC Midsouth.6  The Entergy Applicants also request that the 
Commission confirm that FPA section 305(a)7 is not a bar to any steps or sub-steps of the 
Proposed Transaction.8   

3. In addition to the authorizations requested pursuant to FPA section 203 for the 
Proposed Transaction, the ITC Applicants seek approval pursuant to FPA section 205 of 
a proposed formula rate for the four new operating companies that will hold the Entergy 
transmission facilities after the Proposed Transaction closes.  Applicants also request 
approval of various rate schedules and agreements.  Applicants explain that the proposed 
rate construct is integral to the Proposed Transaction, and that the proposed formula rates, 
rate schedules and other jurisdictional agreements included in the Application will 
provide the Commission with a “complete picture” of the Proposed Transaction.9   

4. As explained in further detail below, this order addresses Applicants’ request for 
approval of the Proposed Transaction under FPA section 203 and petition for a 
declaratory order that FPA section 305(a) does not bar any aspect of the Proposed 
Transaction.  The Commission has reviewed the Proposed Transaction under the 
Commission’s Merger Policy Statement10 and approves it as consistent with the public 

                                              
6 Application at 2. 
7 16 U.S.C. § 825d(a).  
8 Application at 76. 
9 Application at 2.  According to Applicants, Midwest Independent Transmission 

System Operator, Inc. (MISO) joins the Application as “Administrator of the MISO 
Tariff and as a signatory to the Appendix I Agreement submitted [with the Application] 
for acceptance, but otherwise takes no position on the substance of [the Application].”  
Application at 3.  Effective April 26, 2013, MISO changed its name from “Midwest 
Independent Transmission System Operator, Inc.” to “Midcontinent Independent System 
Operator, Inc.” 

10 See Inquiry Concerning the Commission’s Merger Policy Under the Federal 
Power Act: Policy Statement, Order No. 592, FERC Stats. & Regs. ¶ 31,044 (1996), 
          (continued…) 



Docket Nos. EC12-145-000 and EL12-107-000 - 5 - 

interest.  Further, the Commission confirms that the Proposed Transaction will not violate 
FPA section 305(a).   

I. Background 

A. Entergy’s Integration into MISO and the Proposed Transaction 

5. In April 2011, Entergy announced its intention to join MISO as a Transmission 
Owner effective December 2013, subject to receiving the necessary regulatory 
approvals.11  Eight months later, while MISO was taking preparatory steps towards 
integrating Entergy into MISO, Entergy and ITC Holdings announced their proposal to 
separate Entergy’s jurisdictional transmission facilities into six separate “wires-only” 
transmission subsidiaries and merge the parent of those transmission subsidiaries with a 
new subsidiary holding company of ITC Holdings.12  In order to meet both of these goals, 
the proposed integration of Entergy into MISO and the transfer of Entergy’s transmission 
facilities to ITC Holdings through the proposed merger, Entergy, ITC Holdings, and 
MISO devised a “phased approach.”13   

6. In the first phase, Entergy, ITC Holdings and MISO made several filings at the 
Commission to effectuate the transfer of Entergy’s transmission assets.  In the 
Application, Applicants request approval under FPA section 203 of the Proposed 
Transaction (Docket No. EC12-145-000); request approval under FPA section 205 of the 
transmission formula rate to be charged by the new ITC operating companies that will 
own and operate the Entergy transmission facilities after the Proposed Transaction closes 
and approval of certain rate schedules and jurisdictional agreements (Docket No. ER12-

                                                                                                                                                  
reconsideration denied, Order No. 592-A, 79 FERC ¶ 61,321 (1997) (Merger Policy 
Statement).  See also FPA Section 203 Supplemental Policy Statement, FERC Stats. & 
Regs. ¶ 31,253 (2007) (Supplemental Policy Statement).  See also Revised Filing 
Requirements Under Part 33 of the Commission’s Regulations, Order No. 642, FERC 
Stats. & Regs. ¶ 31,111 (2000), order on reh’g, Order No. 642-A, 94 FERC ¶ 61,289 
(2001).  See also Transactions Subject to FPA Section 203, Order No. 669, FERC Stats. 
& Regs. ¶ 31,200 (2005), order on reh’g, Order No. 669-A, FERC Stats. & Regs.            
¶ 31,214, order on reh’g, Order No. 669-B, FERC Stats. & Regs. ¶ 31,225 (2006). 

11 Filing of Pro Forma Tariff Sheets Including Proposed Module B-1 to MISO’s 
Open Access Transmission, Entergy and Operating Reserves Markets Tariff, Transmittal 
Letter at 2, Docket No. ER12-2682-000 (filed Sept. 24, 2012) (Module B-1 Filing).   

12 Id.   
13 Id.   
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2681-000); and petition the Commission for a declaratory order regarding the application 
of FPA section 305(a) to the Proposed Transaction (Docket No. EL12-107-000).  In the 
Module B-1 Filing, MISO proposes the terms and conditions pursuant to which MISO 
would provide transmission service over the Entergy transmission facilities immediately 
after closing of the proposed merger until Entergy’s full integration into MISO (Docket 
No. ER12-2682-000).  In the TPZ Filing, Entergy Services and MISO request approval of 
the formula transmission rates that the Entergy Operating Companies would charge as 
members of MISO, and the four transmission pricing zones in which those rates would be 
charged.14   Applicants also separately filed several requests for authorizations under FPA 
section 204.15  Other related filings include a filing by the new ITC operating companies 
seeking approval for the accounting and ratemaking treatment of certain pension and 
post-retirement welfare plan costs (the OPEB Filing);16 a filing by Entergy Services, Inc. 
(Entergy Services) to terminate Service Schedule MSS-2 of the Entergy System 
Agreement;17 and a filing by Entergy Services to provide notice of cancelation of 
Entergy’s Open Access Transmission Tariff (OATT) and establish a tariff for the 
provision of ancillary services.18          

7. In addition to this order, the Commission is issuing concurrently three other orders 
addressing filings that relate to Entergy’s integration into MISO and the Proposed 

                                              
14 The TPZ Filing refers to Entergy Services, Inc., Docket No. ER13-948-000 

(filed Feb. 15, 2013).   
15 16 U.S.C. § 824c (2006).  The Commission approved these requests on May 16, 

2013.  See ITC Arkansas LLC, 143 FERC ¶ 61,123 (2013); Entergy Arkansas, Inc.,     
143 FERC ¶ 61,124 (2013); Transmission Company Arkansas, LLC, 143 FERC ¶ 61,125 
(2013). 

16 Accounting and Ratemaking Treatment for Pension and OPEB Costs, Docket 
No. ER13-782-000 (filed Jan. 18, 2013).  

17 Notice of Cancellation of Service Schedule MSS-2 under the Entergy System 
Agreement upon Consummation of Spin-Merger of Entergy Operating Companies’ 
Transmission Business to ITC, Docket No. ER12-2693-000 (filed Sept. 26, 2012).  
Service Schedule MSS-2 concerns transmission equalization under the Entergy System 
Agreement (System Agreement).  The System Agreement is a Commission-approved 
tariff that currently requires the Entergy Operating Companies’ generation and 
transmission facilities to be operated as a single integrated operating system.   

18 Entergy Services, Inc. Ancillary Services Tariff and Notice of Cancellation, 
Docket No. ER12-2683-000 (filed Sept. 24, 2012).  Entergy Services, Inc., Docket       
No. ER12-2683-000 (Jun. 20, 2013) (delegated letter order).  
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Transaction.  This order addresses Applicants’ request for approval of the Proposed 
Transaction under FPA section 203, and the Entergy Applicants’ petition for a 
declaratory order that the Proposed Transaction does not violate FPA section 305(a).  The 
other orders address:  

(1) Applicants’ requests for approval under FPA section 205 of the formula rates 
to be charged by the new ITC operating companies and certain rate schedules and 
jurisdictional agreements filed as part of the Application; the TPZ Filing; and the OPEB 
Filing;  

(2) the Module B-1 Filing; and 

(3) the filing to cancel Service Schedule MSS-2 of the System Agreement.   

B. Description of Applicants 

1. ITC Companies 

a. ITC Holdings 

8. According to Applicants, ITC Holdings is a public utility holding company whose 
material assets currently consist primarily of 100 percent of the common stock of 
International Transmission Company, which does business as ITCTransmission; all of the 
membership interests in Michigan Electric Transmission Company, LLC (Michigan 
Electric Transmission); all of the membership interests in ITC Midwest LLC (ITC 
Midwest); and all of the membership interests in ITC Great Plains, LLC (ITC Great 
Plains) (collectively, the Existing ITC Operating Companies).19  The Existing ITC 
Operating Companies are independent, stand-alone transmission companies engaged in 
the development, ownership, and operation of facilities for the transmission of electric 
energy in interstate commerce.  Applicants state that ITC Holdings invests “exclusively 
in the electric power transmission grid to improve electric reliability, facilitate access to 
renewable and other generation, improve access to power markets, and reduce the overall 
cost of delivered electric power.”20   

9. Applicants explain that transmission service over facilities developed and owned 
by International Transmission Company, Michigan Electric Transmission and ITC 
Midwest is provided by MISO pursuant to the MISO Open Access Transmission, Energy 
and Operating Reserve Markets Tariff (MISO Tariff).  International Transmission 
Company, Michigan Electric Transmission, and ITC Midwest are Transmission Owner 
                                              

19 Application at 9. 
20 Id. 
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members of MISO.  Transmission service over facilities developed and owned by ITC 
Great Plains is provided by the Southwest Power Pool, Inc. (SPP) pursuant to its open 
access transmission tariff.  ITC Great Plains is a Transmission Owner member of SPP.  
Applicants state that, together, the Existing ITC Operating Companies own 
approximately 15,000 miles of transmission and provide transmission service in six 
states: Michigan, Iowa, Illinois, Minnesota, Kansas, and Oklahoma; the combined service 
areas of the companies total almost 90,000 square miles. 

b. ITC Midsouth 

10. Applicants state that ITC Midsouth was formed in December 2011 as a wholly-
owned subsidiary of ITC Holdings in order to effectuate the Proposed Transaction.  
Applicants state that ITC Midsouth exists to be merged into Entergy Mid South, a 
wholly-owned subsidiary of Entergy formed to hold the transmission businesses of the 
Entergy Operating Companies.  Through the merger of ITC Midsouth into Entergy     
Mid South, the transmission assets of the Entergy Operating Companies will be moved 
under ITC Holdings ownership.  Entergy Mid South will be the surviving legal entity 
after the merger, but will be renamed ITC Midsouth. 

c. New ITC Operating Companies  

11. Applicants state that the New ITC Operating Companies are the four new 
operating companies under ITC Midsouth that will hold the Entergy transmission assets 
after closing of the Proposed Transaction.  As Applicants explain, as part of the Proposed 
Transaction, the six “wires only” Entergy operating companies will become the four New 
ITC Operating Companies.21  

2. Entergy Companies 

a. Entergy 

12. Applicants state that Entergy is a public utility holding company with six 
vertically integrated public utility subsidiary companies, the Entergy Operating 
Companies.  Entergy also owns a centralized service company, Entergy Services, Inc. 
(Entergy Services), which provides support services for the Entergy Operating 
Companies and the non-utility subsidiary companies of Entergy. 

                                              
21 Id. at 2. 
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b. Entergy Mid South 

13. Applicants state that Entergy Mid South is a wholly-owned subsidiary of Entergy 
formed in December 2011 to hold the transmission businesses of the Entergy Operating 
Companies.  Applicants explain that through the Proposed Transaction, Entergy          
Mid South will be merged with ITC Midsouth, with Entergy Mid South as the surviving 
entity under ITC Holdings ownership.  As noted above, following the merger, Entergy 
Mid South will be renamed ITC Midsouth.22 

c. Entergy Operating Companies 

14. Applicants state that the Entergy Operating Companies are vertically integrated 
electric utilities that provide retail electric power service in Arkansas, Louisiana 
(including service in the City of New Orleans), Mississippi, and Texas.  The Entergy 
Operating Companies own approximately 15,800 miles of transmission lines and provide 
transmission service to an area of almost 114,000 square miles. 

15. Applicants state that, although each individual Entergy Operating Company owns 
its own generating and transmission assets, the Entergy system is currently planned and 
operated as a single, integrated electric system pursuant to the System Agreement.  As 
noted earlier, the System Agreement is a Commission-approved tariff that currently 
requires the Entergy Operating Companies’ generation and transmission facilities to be 
operated as a single integrated operating system.  The System Agreement allocates 
among the participating Entergy Operating Companies the benefits and costs of 
coordinated operation of those generation and transmission facilities.23    

16. Applicants state that transmission service over facilities owned by the Entergy 
Operating Companies is provided under the Entergy OATT.  At the time the Application 
was filed, SPP served as the Independent Coordinator of Transmission (ICT) for Entergy.  
As ICT for Entergy, SPP independently administered Entergy’s OATT, conducted long-
term transmission planning, was the Reliability Coordinator for the Entergy transmission 
system, and oversaw Entergy’s operation of “an enhanced and weekly procurement 
process for obtaining competitive energy supply.”24 

                                              
22 Applicants state that any references to ITC Midsouth in the Application are to 

the ITC Holdings entity formed prior to the Proposed Transaction.  Id. at 10. 
23 Id. at 11. 
24 Id.  Applicants state that the Commission accepted Entergy’s proposal for an 

ICT in April 2006.  Id. 
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17. As Applicants explain, the Entergy ICT agreement with SPP was scheduled to 
terminate in November 2012.  In August of 2012, Entergy proposed that MISO take over 
the ICT role and filed for approval to transfer from SPP to MISO as the provider of ICT 
services, effective December 1, 2012.  On October 2, 2012, in Entergy Arkansas, Inc.,25 
the Commission accepted Entergy’s proposal to extend the ICT agreement for an interim 
period and to transfer ICT services from SPP to MISO.  MISO assumed the role of ICT 
for Entergy on December 1, 2012.   

18. Applicants also note that on April 25, 2011, Entergy announced that it intended to 
join MISO as a Transmission Owner member in December 2013, subject to receiving 
necessary regulatory approvals.  On November 28, 2011, MISO and the MISO 
Transmission Owners proposed amendments to the MISO Tariff to provide for a five-
year transition period for the integration of Entergy into the MISO transmission planning 
and cost allocation process.  The Commission conditionally accepted those tariff 
amendments on April 19, 2012.26   

d. Entergy Wires Subs  

19. As explained in further detail below, Applicants state that, as part of the Proposed 
Transaction, each Entergy Operating Company will create a corresponding operating 
company subsidiary and transfer its transmission assets to that newly created, 
transmission-only operating company subsidiary.  These six new transmission companies 
are referred to as the Entergy Wires Subs.27 

C. The Proposed Transaction 

1. Overview of the Proposed Transaction 

20.  Applicants explain that the Proposed Transaction will take place through several 
steps.28  As an overview, Applicants state that the Proposed Transaction: 

                                              
25 141 FERC ¶ 61,011 (2012). 
26 Midwest Indep. Sys. Operator, Inc. and Transmission Owners of the Midwest 

Indep. Transmission Sys. Operator, Inc., 139 FERC ¶ 61,056, order on reh’g and 
compliance, 141 FERC ¶ 61,128 (2012). 

27 In the Application and testimony, Applicants sometimes refer to the Entergy 
Wires Subs as the Mid South Operating Companies. 

28 Applicants state that the details of the Proposed Transaction are set forth in the 
Separation Agreement, the Merger Agreement, and the Employee Matters Agreement.  
Application at 13.  These agreements are included as Exhibit Nos. I-1 and I-1A; I-2 and I-
          (continued…) 
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will consist of the separation of the transmission assets of the Entergy 
Operating Companies into separate transmission companies that will be 
owned by the new Entergy intermediate holding company, [Entergy       
Mid South], which will then be distributed to Entergy’s shareholders in a 
spin-off or split-off and subsequently merged with the new [ITC Holdings] 
intermediate public utility holding company, ITC Midsouth.29 

Applicants state that Entergy Mid South will be the surviving entity in the merger with 
ITC Midsouth under ITC Holdings ownership, but that it will be renamed ITC Midsouth.  
After the Proposed Transaction closes, Entergy will continue to own the Entergy 
Operating Companies which will continue to posses their electric generation and 
distribution assets. 

21. Applicants explain that the transaction structure is designed to ensure that the 
Proposed Transaction will be tax free.  Although Applicants note that specific steps in the 
Proposed Transaction may be modified in response to any requirements imposed by the 
Internal Revenue Service (IRS) during the course of obtaining a Private Letter Ruling to 
ensure that the distribution and merger are tax free,30 Applicants describe the steps of the 
Proposed Transaction as follows.  First, Applicants state that Entergy has already formed 
Entergy Mid South, the new subsidiary that will become a holding company for the 

                                                                                                                                                  
2A; and I-3 to the Application, respectively.  Applicants explain that the Separation 
Agreement, which is among Entergy, ITC Holdings, the Entergy Operating Companies, 
Entergy Mid South and Entergy Services, separates the transmission assets and liabilities 
from the Entergy Operating Companies and places them with the Entergy Wires Subs 
held by Entergy Mid South.  Application at 13.  Applicants also explain that pursuant to 
the Merger Agreement the common units of Entergy Mid South will be distributed to 
Entergy shareholders in a spin-off or split-off, Entergy Mid South will be merged with 
ITC Midsouth, and common units of Entergy Mid South will be converted to shares of 
ITC Holdings common stock.  Id.Finally, Applicants explain that the Employee Matters 
Agreement, which is among ITC Holdings, Entergy Mid South and Entergy Services, 
allocates among the parties to the agreement “certain assets, liabilities and responsibilities 
regarding employee matters, benefits and programs” and sets forth the process by which 
it will be determined which employees of the Entergy Operating Companies and Entergy 
Services will become employees of ITC Holdings.  Id. at 14.    

29 Id. at 12. 
30 Id. at 12-13.  As explained in further detail below, Applicants have structured 

the Proposed Transaction as a Reverse Morris Trust in order to qualify for tax free 
treatment. 
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transmission businesses that will be transferred to ITC Holdings.31  Each Entergy 
Operating Company has also created a corresponding “wires sub” to which each Entergy 
Operating Company will transfer its transmission assets at net book value (i.e., the 
Entergy Wires Subs).32 

22. Applicants explain that the transmission assets of the Entergy Operating 
Companies will be “separated” into the Entergy Wires Subs.33  As a result of the 
separation, each Entergy Operating Company’s transmission assets34 and liabilities will 
be separated into a corresponding Entergy Wires Sub.35  Next, the Entergy Wires Subs 
will be transferred internally within the Entergy family and become subsidiaries of 
Entergy Mid South.  Entergy Mid South will own the Entergy Wires Subs that have taken 
on the transmission assets and liabilities of the Entergy Operating Companies so that the 
collective transmission businesses of the Entergy Operating Companies will be 
consolidated under Entergy Mid South through the Entergy Wires Subs.36   

23. Applicants state that the Entergy Wires Subs will collectively raise approximately 
$1.2 billion of debt through an unsecured 366-day bridge facility,37 and Entergy will 

                                              
31 Application, Exhibit No. ETR-100: Direct Testimony of Theodore Bunting, Jr. 

on Behalf of Entergy Corporation and its Subsidiaries at 24:9-11 (Bunting Test.). 
32 Id. at 24:12-15. 
33 Application at 12.  
34 According to Applicants, the transmission assets to be separated include 

“transmission lines (69 kV and above) and related equipment, transmission substation 
facilities, transmission/distribution common use facilities, transmission land rights, 
transmission control facilities, and transmission control systems, the cost of which are 
currently being recovered under Entergy’s OATT, as well as real property and leased 
premises, and other equipment, tools, vehicles and machines that are not transmission 
assets.”  Id. at 13.  The Separation Agreement includes additional details regarding the 
transmission assets.  See Application, Exhibit Nos. I-2: Separation Agreement, and I-2A: 
Amendment No. 1 to the Separation Agreement. 

35 Application, Exhibit No. ETR-100: Bunting Test. at 4:21-23 to 5:1-12.   
36 Id. at 24:18-20.  See also Application at 14.  Applicants note that each of the 

Entergy Operating Companies will also each change their corporate structure to a new 
limited liability corporation.  Application, Exhibit No. ETR-100: Bunting Test. at 24:14-
15.  See also Application at 14. 

37 Applicants state that the Entergy Wires Subs will “seek authorization for this 
          (continued…) 
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issue approximately $575 million of exchangeable debt (Entergy Debt).38  Applicants 
state that the Entergy Debt will ultimately be exchanged for Entergy Mid South long-
term notes to be issued by Entergy Mid South, so that all of the new debt associated with 
Entergy’s transmission business will be obligations of Entergy Mid South and the 
Entergy Wires Subs.39   

24. Next, Entergy will distribute the ownership interests it holds in Entergy Mid South 
to Entergy’s shareholders in a spin-off or split-off, or a combination of a spin-off and 
split-off.40  After Entergy Mid South is spun-off or split-off, Entergy Mid South will be 
merged with ITC Mid South, and Entergy shareholders will exchange their ownership 
interests in Entergy Mid South for ITC Holdings common stock.41  Entergy Mid South 
will be the surviving entity under ITC Holdings ownership, but, as noted above, it will be 
renamed ITC Midsouth.   

                                                                                                                                                  
borrowing under Section 204 of the [FPA],” and that the filing will demonstrate 
compliance with the conditions set forth in Westar Energy, Inc., 102 FERC ¶ 61,186, 
order on reh’g, 104 FERC ¶ 61,018 (2003).  Application at n.14.  As noted above, 
Applicants filed three requests under FPA section 204 on October 31, 2012 in Docket  

Nos. ES13-5-000, ES13-6-000, and ES11-40-002, and the Commission approved those 
requests.  See n.15, supra.  

38 Application at 15.  See also Application, Exhibit No. ITC-100: Bunting Test.    
at 26:21-25 to 27:1-9. 

39 Application at 15.  See also Application, Exhibit No. ETR-100: Bunting Test.    
at 24-25.  Applicants explain that the debt proceeds received by the Entergy Operating 
Companies to compensate for the transfer of their transmission assets will be used to 
retire their debt in proportion to each Entergy Operating Company’s transmission assets, 
so that the current capital structure of each Entergy Operating Company will be 
approximately the same after the Proposed Transaction is completed.  Application, 
Exhibit No. ETR-100: Bunting Test. at 25. 

40 Application at 15.  In a spin-off transaction, the ownership interests in Entergy 
Mid South would be distributed pro rata to Entergy’s shareholders.  In a split-off 
transaction, Entergy’s shareholders would have the option to exchange their Entergy 
shares for ownership interests in Entergy Mid South. 

41 Application, Exhibit No. ETR-100: Bunting Test. at 25:11-14.  See also 
Application at 15. 
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25. Applicants explain that after the Proposed Transaction is consummated, Entergy 
will continue to own the Entergy Operating Companies, which will continue to possess 
their electric generation and distribution assets,42 but that the Entergy Operating 
Companies will no longer have ownership or control of their transmission assets.43  
Further, as a result of the Proposed Transaction, Entergy shareholders will own           
50.1 percent of the common stock of ITC Holdings at closing, and the former Entergy 
transmission businesses held by Entergy Mid South, through the Entergy Wires Subs, 
will be held by ITC Holdings.44 

26. Applicants state that the Proposed Transaction is structured as a Reverse Morris 
Trust, and is designed to ensure that the Proposed Transaction will be tax free.45  
According to Applicants, under a Reverse Morris Trust, a business unit or division of a 
company is spun off to the company’s shareholders and then merged with another 
company.  Applicants state that IRS requirements mandate that after the spin-off and 
merger, the shareholders of the company spinning off its assets, in this case Entergy’s 
shareholders, must own over 50 percent of the combined company, in this case ITC 
Holdings and Entergy Mid South, in order for the transaction to be tax free.  Applicants 
contend that the tax free nature of the Proposed Transaction provides a “significant 
benefit” to customers, and that if the Proposed Transaction “otherwise involved a tax 
expense, that expense would be added to the tax basis of the transmission assets that will 
be transferred, and, ultimately, would increase charges for transmission service.”46   

27. Applicants observe that a Reverse Morris Trust is practical when the business unit 
or division to be spun off and the company with which it will be merged have comparable 
market equity values.  Applicants state that a Reverse Morris Trust is “ideally suited” for 
the Proposed Transaction because ITC Holdings and Entergy Mid South will have 
comparable market equity values.47  Specifically, Applicants state that prior to merging 
Entergy Mid South with ITC Midsouth, ITC Holdings will effectuate a recapitalization in 
an amount of up to $700 million, which will take the form of a one-time special dividend, 

                                              
42 Application at 12. 
43 Application, Exhibit No. ETR-100: Bunting Test. at 5:2-4. 
44 Application at 13.  See also Application, Exhibit No. ETR-100: Bunting Test.   

at 25:15-18. 
45 Application at 15. 
46 Id. 
47 Id. at 16. 
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a share repurchase, or a combination of the two (ITC Recapitalization).48  Applicants 
state that the purpose of the ITC Recapitalization will be to align ITC Holding’s equity 
value with Entergy Mid South’s in order to meet the requirements of a Reverse Morris 
Trust.49  Upon completion of the Proposed Transaction, the ITC corporate family will 
assume up to $1.775 billion of the debt held by Entergy Mid South and the Entergy Wires 
Subs.  Of the $1.775 billion in debt to be assumed, approximately $1.2 billion will be in 
the form of a 366-day bridge facility.  ITC Holdings expects to refinance this bridge 
facility with longer-term debt at each of the New ITC Operating Companies.  Applicants 
state that this refinancing will provide permanent financing and will maintain the capital 
structure of the New ITC Operating Companies at the requested 60 percent equity and   
40 percent debt.50 

2. Proposed Internal Reorganizations 

28. Applicants state that as part of the transfer of Entergy Mid South and the Entergy 
Wires Subs to ITC Holdings, two internal reorganizations will occur.   

29. The first internal reorganization involves Entergy.  Applicants explain that 
Entergy intends to engage in a reorganization that will result in all of the Entergy 
Operating Companies and their supporting affiliates being owned by a single 
intermediate holding company (HoldCo), which will be a first-tier subsidiary of 
Entergy.51  Applicants state that the supporting affiliates include System Energy 
Resources, Inc. (SERI), a public utility and an Arkansas corporation that currently           
is a wholly-owned direct subsidiary of Entergy.  SERI owns and leases an aggregate      
90 percent undivided interested in Unit No. 1 of the Grand Gulf nuclear generation 
facility, and sells the capacity and energy from that interest to the Entergy Operating 
Companies pursuant to a FERC rate schedule.52  Applicants explain that as part of the 
internal reorganization, SERI will change its corporate structure to a limited liability 
company by merging into a newly created limited liability company, and the common 
membership interest of the new limited liability company will be transferred to HoldCo. 

30. The second reorganization involves ITC Holdings.  Specifically, ITC Holdings 
intends to combine the transmission businesses of Entergy Louisiana, Entergy Gulf States 
                                              

48 Id. 
49 Id. 
50 Id. 
51 Errata to Application at 2, revised 17. 
52 Id. 
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Louisiana, and Entergy New Orleans into a single operating company: ITC Louisiana 
LLC (ITC Louisiana).  According to Applicants, creation of ITC Louisiana aligns with 
the scope of the Louisiana pricing zone that will be proposed by the Entergy Applicants 
in a subsequent filing.53  Applicants state that having “one transmission operating 
company in Louisiana is more efficient from a cost perspective, is consistent with how 
the business will be operated and allows [ITC Holdings] greater flexibility in how the 
business is financed going forward.”54  

31. Applicants contend that these reorganizations will “facilitate the efficient 
operation of the Entergy and ITC holding company systems after the [Proposed 
Transaction] without any adverse public interest effects, and should therefore be 
approved as consistent with the public interest.”55  Applicants request that the 
Commission explicitly approve these aspects of the Proposed Transaction.  

3. Exchange Trust Election 

32. Applicants state that, under the terms of the Merger Agreement and as part of the 
Proposed Transaction, Entergy may make an exchange trust election.  Applicants explain 
that, at least 30 days prior to the closing of the Proposed Transaction, Entergy may elect 
to retain and subsequently transfer to an irrevocable trust (the Exchange Trust) the 
number of limited liability company membership common units in Entergy Mid South 
that would convert in the Proposed Transaction to up to 4.99 percent of the total number 
of shares of ITC Holdings common stock outstanding immediately following 
consummation of the Proposed Transaction.56  Under the exchange trust election, upon 

                                              
53 Application, Exhibit No. ITC-200: Prepared Direct Testimony of Cameron M. 

Bready on Behalf of ITC Holdings Corp. at 30:14-15 (Bready Test.).  Applicants explain 
that the transmission formula rate proposed as part of the Application will be charged in 
four pricing zones under the MISO Tariff, one each for Arkansas, Louisiana, Mississippi, 
and Texas.  According to Applicants, “the establishment of these four pricing zones will 
be proposed by Entergy in its forthcoming filing related to Entergy’s application to join 
MISO.”  Application at 49.  See also Application, Exhibit No. ETR-200: Direct 
Testimony of Jay A. Lewis on Behalf of Entergy Corporation and its Subsidiaries (Lewis 
Test.).  These four transmission pricing zones, including the Louisiana transmission 
pricing zone, were proposed in the TPZ Filing.    

54 Application, Exhibit No. ITC-200: Bready Test. at 30:15-18. 
55 Application at 17. 
56 Application, Exhibit No. ETR-100, Bunting Test. at 33:18-23 to 34:1-3.  See 

also Application at 16-17. 
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delivery of notice by Entergy, the trustee of the Exchange Trust would conduct an 
exchange offer “whereby Entergy shareholders may exchange Entergy common stock for 
the [ITC Holdings] common stock held by the [Exchange Trust].”57  Applicants state that 
if no exchange offer occurs within six months following the distribution of Entergy     
Mid South common units to Entergy shareholders in connection with the Proposed 
Transaction, or if an exchange offer occurs but is not fully subscribed, any ITC Holdings 
common stock remaining in the Exchange Trust after six months would be distributed 
pro rata to Entergy shareholders.58  Until the time of the exchange offer, the shares of 
ITC Holdings common stock would be held in a trust managed by an independent third-
party trustee.   

33. Applicants state that the Exchange Trust has been structured to address any 
potential Commission concerns regarding ITC Holdings’ independence as an independent 
transmission company.59  Specifically, Applicants contend that Entergy will have no 
ability to control or influence ITC Holdings in any respect as a consequence of the trust.  
For example, the trustee will be obligated to vote the shares that it holds in trust in the 
same proportion as all other ITC Holdings’ shares are voted.  Applicants explain that 
since Entergy will not own any ITC Holdings shares, it will have no ability to affect the 
way that the shares held by the trustee are voted.  Applicants request that the Commission 
explicitly approve the Exchange Trust as consistent with the continued independence of 
ITC Holdings and its affiliates, such that Entergy may exercise the exchange trust 
election.   

4. Employee Matters Agreement 

34. Applicants also request Commission approval for an extension of the time period 
during which new ITC Holdings employees transferring from Entergy to ITC Holdings 
must dispose of any Entergy stock.60  According to Applicants, ITC Holdings’ Policy on 

                                              
57 Id. at 34:19-23. 
58 Id. at 35:1-5. 
59 Application, Exhibit No. ETR-100: Bunting Test. at 35: 15-22. 
60 Application at 14.  See also Application, Exhibit No. I-3: Employee Matters 

Agreement, section 4.4.  The requested extension of time relates to the independence of 
ITC Holdings’ employees and ITC Holdings’ independence.  ITC Holdings previously 
asked the Commission, in 2005, to confirm that it would continue to be independent of 
market participants after a change in ownership structure associated with an initial public 
offering.  The Commission affirmed ITC Holdings’ continued independence, based on 
ITC Holdings’ “standards of conduct,” including prohibiting employees from having 
direct financial interests in market participants.  See ITC Holdings Corp., 111 FERC        
          (continued…) 
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Independence prohibits all members of the company’s Board of Directors and 
management, as well as any employees, from having “any ‘direct financial interest in, or 
a financial conflict of interest with, any Market Participant, or an Affiliate of any Market 
Participant.’”61  While new employees are normally required to divest any stock held in a 
market participant within six months, Applicants propose to provide “employees 
transferring from Entergy to [ITC Holdings] with 12 months to divest their Entergy stock, 
as opposed to the six months provided for new employees to divest stock of market 
participants provided under ITC Holdings’ Policy on Independence.”62  

35. Applicants request that, in light of the “significant number of employees moving 
from Entergy to [ITC Holdings],”63 the Commission approve this extension of the regular 
six-month deadline for disposal by these new ITC Holdings employees of their stock in 
market participants given “the unique circumstances” of the Proposed Transaction.64  

II. Notice of Filing and Responsive Pleadings 

36. Notice of the Application was published in the Federal Register, 77 Fed.         
Reg. 60,417 (2012), with interventions and protests due on or before November 8, 2012.  
In response to a motion to extend the comment date,65 the deadline for filing comments, 
protests, and interventions on the Application was subsequently extended to December 7, 
2012.  In response to a second request to extend the comment date,66 the deadline for 
                                                                                                                                                  
¶ 61,149, at P 26 (2005).  Section 4.4 of the Employee Matters Agreement affects this 
component of ITC Holdings’ independence because it extends the period of time within 
which Entergy employees who will become employees of ITC Holdings must divest any 
stock they hold in Entergy. 

61 Application, Exhibit No. ITC-100, Prepared Direct Testimony and Exhibits of 
Joseph L. Welch on behalf of ITC Holdings Corp. (Welch Test.) at 19:10-13 (quoting 
Application, Exhibit No. ITC-101: ITC Holdings Corp. Policy on Independence (ITC 
Holdings Policy on Independence) at 3).  The Policy on Independence uses the 
Commission’s definition of Market Participant found at 18 C.F.R. § 35.34(b)(2).  
Application, Exhibit No. ITC-100: Welch Test. at n.11. 

62 Application at 14. 
63 Application, Exhibit No. ITC-100, Welch Test. at 19:16-19. 
64 Application at 14. 
65 See generally Entergy Retail Regulators Oct. 4 Motion for Extension of 

Comment Deadline.   
66 See generally Entergy Retail Regulators Nov. 27 Motion for Extension of 

          (continued…) 
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filing comments, protests and interventions on the Application was extended to     
January 22, 2013.  

37. On November 20, 2012, ITC Holdings and Entergy Services submitted a filing 
styled as an answer that included a series of confidential workpapers and additional 
background information relating to the Application.67  Notice of the amendment to the 
Application was published in the Federal Register, 77 Fed. Reg. 72,846 (2012), with 
interventions and protests due on or before January 22, 2013.  

38. On March 22, 2013, the Commission issued an order tolling time for action on the 
Application under FPA section 203 until September 18, 2013.68 

39. Various parties filed motions to intervene, comments, protests, answers and other 
pleadings in response to the Application.  The entities that filed these pleadings are listed 
in the appendices to this order, while summaries of the protests and substantive 
comments are included in the appropriate sections below. 

III. Discussion of Proposed Transaction 

A. Procedural Matters 

40. Pursuant to Rule 214 of the Commission’s Rules of Practice and Procedure,69 the 
notices of intervention and timely, unopposed motions to intervene serve to make the 
entities that filed them parties to these proceedings.  Pursuant to Rule 214(d) of the 
Commission’s Rules of Practice and Procedure,70 we will grant the late-filed motions to 
                                                                                                                                                  
Comment Deadline.    

67 See Answer of ITC Holdings Corp. and Entergy Services, Inc. to Motion to 
Direct the Filing of Additional Information or to Reject Filings, Docket Nos. EC12-145-
000, ER12-2681-000, and EL12-107-000 (filed Nov. 20, 2012) (Amendment to the 
Application).  On December 4, 2012, in response to a request from a party to this 
proceeding, Applicants incorporated additional confidential materials into the analysis 
provided in the Amendment to the Application.  ITC Holdings Corp., et al., Docket Nos. 
EC12-145-000, ER12-2681-000, and EL12-107-000 (filed  Dec. 4, 2012). 

68 See ITC Holdings, Corp., 142 FERC ¶ 61,217 (2013).  The Commission 
subsequently issued an errata notice to this order which corrected the citation for the 
order.  See Errata Notice, Docket Nos. EC12-145-000, ER12-2681-000, EL12-107-000 
(Mar. 26, 2013).  

69 18 C.F.R. § 385.214 (2012). 
70 18 C.F.R. § 385.214(d) (2012). 
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intervene given intervenors’ interests in the proceeding, the early stages of the 
proceeding, and the absence of undue prejudice or delay. 

41. Rule 213(a)(2) of the Commission’s Rules of Practice and Procedure71 prohibits 
an answer to a protest or answer unless otherwise ordered by the decisional authority.  
We will accept the answers filed in this proceeding because they have provided 
information that assisted us in our decision-making process.  

42. Some protestors request that the Commission consolidate consideration of the 
Proposed Transaction with various other proceedings.72  In addition, some parties request 
that the Commission set the Proposed Transaction for hearing.73  The Commission denies 
these requests to consolidate the proceedings in this docket with the other filings related 
to Entergy’s integration into MISO.  In general, the Commission consolidates 
proceedings only if a trial-type evidentiary hearing is required in the first place and there 
are common issues of law and fact, and thus consolidation would ultimately result in 
greater efficiency.74  In this case, we conclude that consolidating these proceedings with 
those proceedings suggested by the parties is not appropriate because there are no issues 
relating to the Proposed Transaction and the petition for declaratory order that are being 
set for a trial-type evidentiary hearing.75   

43. Similarly, some protestors allege that Applicants have not provided sufficient 
information for them to evaluate the impact of the Proposed Transaction on transmission  

                                              
71 18 C.F.R. § 385.213(a)(2) (2012).  
72 See, e.g., Joint Customers Jan. 22 Protest at 117.  
73 See, e.g., Texas Commission Jan. 22 Protest at 15; Louisiana Commission      

Jan. 22 Protest at 2. 
74 See, e.g., Duke Energy Corp., 136 FERC ¶ 61,245, at P 33 (2011); Startrans IO, 

L.L.C., 122 FERC ¶ 61,253, at P 25 (2008); In re: Terra-Gen Dixie Valley, 132 FERC     
¶ 61,215, at P 44, n.74 (2010). 

75  We note that, concurrently with this order, the Commission is also issuing 
orders on Applicants’ requests pursuant to FPA section 205 in the Application, the TPZ 
filing, the OPEB Filing, the termination of Service Schedule MSS-2 of the System 
Agreement, and the Module B-1 Filing.  See ITC Holdings Corp, et al., 143 FERC           
¶ 61,257 (2013); Midwest Independent Transmission System Operator, Inc., 143 FERC   
¶ 61,258 (2013); and Entergy Arkansas, Inc., et al., 143 FERC ¶ 61,259 (2013). 
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rates.76   We disagree with protestors.  We note that Applicants provide estimates of the 
effects of the Proposed Transaction on rates in the Application and supplemented that 
information with additional analysis.77  Applicants provide sufficient information to 
enable the Commission and interested parties to evaluate the impacts of the Proposed 
Transaction on rates.  As Applicants explain, “materially all of the transmission business 
of each Entergy Operating Company” will be transferred as part of the merger,78 and the 
Separation Agreement describes these facilities with sufficient detail.79   

B. Analysis of the Proposed Transaction under FPA Section 203 

44. FPA section 203(a)(4) requires the Commission to approve a transaction if it 
determines that the transaction will be consistent with the public interest.80  The 
Commission’s analysis of whether a transaction will be consistent with the public interest 
generally involves consideration of three factors:  (1) the effect on competition; (2) the 
effect on rates; and (3) the effect on regulation.81  FPA section 203(a)(4) also requires the 
Commission to find that the transaction “will not result in cross-subsidization of a non-
utility associate company or the pledge or encumbrance of utility assets for the benefit of 
an associate company, unless the Commission determines that the cross-subsidization, 
pledge, or encumbrance will be consistent with the public interest.”82  The Commission’s 
regulations establish verification and information requirements for applicants that seek a 

                                              
76 See, e.g., Joint Customers Nov. 5 Motion to Direct Filing of Additional 

Information at 2, 5-7; Joint Customers Jan. 22 Protest at 9-12; Texas Industrial Energy 
Consumers Jan. 22 Comments at 2; Texas Commission Jan. 22 Protest at 4.   

77 See Applicants November 20 Amendment to Application 6-10 and 
accompanying workpapers.    

78 Applicants November 20 Amendment to Application at 3-4. 
79 See Application, Exhibit No. I-2: Separation Agreement, section III: Transfer of 

the Transmission Business.  See also Applicants November 20 Amendment at 3-4 
(summarizing categories of transmission facilities to be transferred as part of the 
Proposed Transaction).   

80 16 U.S.C. § 824b(a)(4) (2006). 
81 See Merger Policy Statement, FERC Stats. & Regs. ¶ 31,044 at 30,111. 
82 16 U.S.C. § 824b(a)(4) (2006). 
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determination that a transaction will not result in inappropriate cross-subsidization or a 
pledge or encumbrance of utility assets.83 

45. Applicants analyze the Proposed Transaction under the Commission’s FPA 
section 203 analysis and the Merger Policy Statement and conclude that, consistent with 
FPA section 203, the Merger Policy Statement and Commission precedent, the Proposed 
Transaction will have no adverse effect on competition, rates, or regulation.84  In 
addition, Applicants state that the Proposed Transaction will not cause, now or in the 
future, the cross-subsidization of a non-utility associate company or any pledge or 
encumbrance of utility assets for the benefit of an associate company.85  Applicants note 
that the Proposed Transaction will “result in the transfer of jurisdictional transmission 
assets from vertically integrated public utility companies to stand alone independent 
transmission companies.”86  Applicants conclude that, as a result, the Proposed 
Transaction  

serves the public interest by placing more transmission assets under the 
ownership of an independent entity with a singular focus on transmission 
and a proven track record of investment, a regional view toward 
transmission planning, and the financial ability to invest in transmission 
projects that bring reliability and economic benefits to customers.87 
 

46. As discussed in further detail below, the Commission finds that the Proposed 
Transaction will not have an adverse effect on competition, rates, or regulation.  The 
Commission also concludes that the Proposed Transaction will not result in cross-
subsidization.88    

                                              
83 18 C.F.R. § 33.2(j) (2011). 
84 Application at 18-19. 
85 Id. at 35-36. 
86 Id. at 17. 
87 Application at 17. 
88 While the Commission has reached these findings based on the impacts of the 

merger on wholesale markets, the Commission recognizes that this merger is still pending 
before a number of state and local agencies that also have jurisdiction over this merger.  
Those state and local agencies will be able to address the impacts of the merger on retail 
markets.   
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1. Effect on Competition  

a. Applicants’ Analysis 

47. Applicants assert that the Proposed Transaction will not have an adverse effect on 
competition, but will instead facilitate competition.  Applicants explain that upon 
completion of the Proposed Transaction, the Entergy transmission facilities will be 
owned by independent transmission companies not affiliated with any market participant 
engaged in the generation or marketing of wholesale or retail electricity or the ownership, 
operation or control over inputs to electricity production.89   Applicants also note that the 
transmission facilities will be placed under MISO’s functional control, and that the 
Proposed Transaction will promote the continued development of competitive wholesale 
power markets by increasing the amount of independently-owned transmission within 
MISO. 

48. Applicants explain that the Commission’s regulations provide that an FPA section 
203 applicant must file the horizontal Competitive Analysis Screen described in the 
Commission’s regulations “‘if, as a result of the proposed transaction, a single corporate 
entity obtains ownership or control over the generating facilities of previously 
unaffiliated merging entities…’”90  Applicants state that the Proposed Transaction does 
not involve any change in ownership or control of generating facilities and involves only 
the change in control of jurisdictional transmission facilities.  Applicants note that the 
New ITC Operating Companies will not, as a result of the Proposed Transaction, own or 
control any generating assets, and will not be affiliated with any market participants.  For 
these reasons, Applicants conclude that the Proposed Transaction cannot have any 
adverse horizontal market power effects and that no horizontal market power analysis is 
required.  Applicants explain that this conclusion is consistent with Commission 
precedent.91 

49. Applicants contend that while the Commission’s analysis does not require an 
affirmative showing of competitive benefits from a proposed transaction, the Proposed 
Transaction will provide those types of benefits.  Specifically, Applicants note that under 
ITC Holdings’ independent transmission company business model, there is no internal 
competition between functions for capital, and thus ITC Holdings does not have to 
balance capital needs from other functions when making transmission investments 

                                              
89 Application at 19. 
90 Id. at 19-20 (quoting 18 C.F.R. § 33.3(a)(1)).  
91 Id. at 20 (citing Commission decisions approving previous acquisitions of 

transmission facilities by ITC Holdings). 
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needed for reliability or to upgrade or expand the grid.  Applicants claim that ITC 
Holdings’ sole focus on transmission has been a key factor in its reliable performance and 
transmission investment.  Applicants also highlight ITC Holdings’ independent planning 
and regional perspective, noting that both will result in increased investment in 
transmission infrastructure, which will in turn benefit customers by reducing congestion 
and line losses. 

50. Applicants also explain that an FPA section 203 applicant must file the vertical 
Competitive Analysis described in the Commission’s regulations “‘if, as result of the 
proposed transaction, a single corporate entity has ownership or control over one or more 
merging entities that provides inputs to electricity products and one or more merging 
entities that provides electric generation products….’”92  Applicants conclude that 
because the Proposed Transaction only involves a change in control over transmission 
assets, and no transfer of generation facilities or inputs to electric power generation, the 
Proposed Transaction raises no vertical market power concerns.  Citing several cases, 
Applicants observe that this conclusion is consistent with Commission precedent.93 

b. Comments and Protests 

51. Both TVA and AAI claim that Applicants have not provided sufficient 
information to evaluate the effect of the Proposed Transaction on competition.94  
Specifically, TVA questions Applicants’ conclusion that the Proposed Transaction will 
have no adverse effect on competition because Applicants have provided only limited 
information to parties that may be impacted by the Proposed Transaction.   

52. AAI’s concerns stem from the size of the company that will be created by the 
Proposed Transaction.  AAI states that ITC Holdings’ acquisition of the Entergy 
transmission assets will make ITC Holdings the largest transmission company by load 
served and the second largest by line miles.95  AAI asserts that the Commission must 
“carefully scrutinize [Applicants’] assertion that no analysis of the competitive effects of 
combining [ITC Holdings’] and Entergy’s transmission is necessary to satisfy the 

                                              
92 Id. at 21 (citing 18 C.F.R. § 33.4(a)(1)). 
93 Id. at 21 (citing Union Elec. Co., 114 FERC ¶ 61,254, at P 36 (2006); PSEG 

Waterford Energy, LLC, 112 FERC ¶ 61,308, at P 32 (2005); Exelon Corp., 112 FERC    
¶ 61,011, at P 198 (2005)). 

94 TVA Jan. 22 Motion to Intervene and Protest at 4; AAI Jan. 23 Comments at 4.   
95 AAI Jan. 23 Comments at 2. 
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statutory public interest standard” of FPA section 203.96  AAI requests that the 
Commission collect and evaluate additional information from Applicants in this case.97   

53. AAI argues that while Applicants do not explicitly ask for expedited approval of 
the Proposed Transaction, they are essentially asking for such treatment by claiming that 
no competitive analysis of the Proposed Transaction is necessary.  AAI argues that the 
Commission has explained that expedited treatment is not available for transactions with 
certain characteristics.  Specifically, AAI notes that the Commission has stated that it 
“‘will generally provide expedited review for a disposition of only transmission facilities, 
particularly those that both before and after the transaction remain under the functional 
control of a Commission-approved RTO or ISO.’”98  AAI concludes that because 
Entergy’s transmission assets are not under the functional control of a Commission-
approved regional transmission organization (RTO), the Proposed Transaction should not 
receive expedited review.   

54. AAI also points to the absence of a track record on RTO control over Entergy’s 
transmission assets and longstanding concerns that Entergy has potentially used its 
transmission assets to constrain competition as reasons for requiring Applicants to file 
additional information.  AAI claims that these concerns should weigh in favor of the 
Commission taking a closer look at Applicants’ claims that the Proposed Transaction 
does not raise any concerns regarding the creation or enhancement of transmission 
market power.99  AAI claims that additional information would allow the Commission to 
determine whether the Proposed Transaction, by eliminating a transmission competitor, 
would:  (1) create or enhance Applicants’ ability and incentive to exercise transmission 
market power; or (2) create barriers to entry to rival transmission operators, to the 
detriment of competition and consumers.100  

55. AAI states that a closer examination by the Commission would also provide the 
Commission with the ability to evaluate Applicants’ claims regarding increases in 
efficiencies due to the Proposed Transaction.  AAI contends that, for FPA section 203 
purposes, the Commission must consider only merger-specific and cognizable 

                                              
96 AAI Jan. 23 Comments at 3.  
97 AAI Jan. 23 Comments at 4. 
98 AAI Jan. 23 Comments at 4 (quoting Order No. 669, FERC Stats. & Regs.         

¶ 31,200 (cross-referenced at 113 FERC ¶ 61,315 at P 190, n.135)).   
99 AAI Jan. 23 Comments at 6.  
100 AAI Jan. 23 Comments at 6-7.  
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efficiencies that could potentially result from a transmission-only transaction.101  AAI 
argues that Applicants must show why the Proposed Transaction is necessary to achieve 
the projected benefits, as opposed to efficiency-enhancing improvements that are 
achievable without the merger.  AAI suggests that such careful scrutiny is worthwhile to 
examine whether the efficiencies Applicants claim derive from the Proposed Transaction 
are actually merger-specific, especially due to the difficulty of verifying Applicants’ 
claimed efficiencies.102  AAI notes, for example, that some of the prospective benefits 
cited by Applicants are supported by examples from past experience, while others are 
supported by studies of future transmission projects that ITC Holdings might, but might 
not, undertake.  

56. Finally, AAI asserts that the Proposed Transaction will test the extent to which the 
Commission is willing and able to defer to RTO principles, operation, market monitoring 
functions, transmission planning, and track record to address competitive concerns 
surrounding the potential exercise of transmission market power, especially since 
Entergy’s transmission system is not currently under the functional control of an RTO.103  
Noting that parties to this proceeding have raised a variety of issues relating to the 
Proposed Transaction, AAI states that these issues all bear, in some way, on an analysis 
of how combining ITC Holdings’ and Entergy’s transmission is likely to affect 
competition.  AAI argues that, for example, the Commission must resolve how the 
timetable for integrating Entergy’s transmission into MISO will affect the extent to which 
the merged company cedes functional control of the transmission facilities.  AAI also 
states that it is unclear how the merged company will participate in the MISO 
transmission planning process without exerting undue influence, and how the merged 
company will set transmission rates during the transition period.104  

c. Applicants’ Response 

57. Applicants reject AAI’s suggestion that the Proposed Transaction may not qualify 
for an exemption of the requirement to submit a competitive analysis of the Proposed 
Transaction.105  Applicants state that, under the Commission’s regulations, an analysis of 
horizontal competitive effects is required only for transactions involving a change of 
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103 AAI Jan. 23 Comments at 12.  
104 AAI Jan. 23 Comments at 13.   
105 Applicants Feb. 22 Answer at 51-52.   
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control over generation facilities, and an analysis of vertical competitive effects is 
required only for transactions through which a single corporate entity gains control over 
one or more merging entities that provide inputs to electricity products or electric 
generation products.106  Applicants argue that the Proposed Transaction falls within the 
specifically-enumerated exemptions contained within the Commission’s regulations. 

58. Applicants dispute AAI’s suggestion that the Proposed Transaction raises 
competitive concerns.  Applicants note that the 30-day waiting period under the Hart-
Scott-Rodino Act expired without the Department of Justice or the Federal Trade 
Commission requesting additional information or seeking other relief with respect to the 
Proposed Transaction.107 

d. Commission Determination 

59. In analyzing whether a transaction will adversely affect competition, the 
Commission first examines its effects on concentration in generation markets or whether 
the transaction otherwise creates an incentive to engage in behavior harmful to 
competition, such as the withholding of generation.108  The Commission also considers 
the vertical combination of upstream inputs, such as transmission or natural gas, with 
downstream generating capacity.109  Here, Applicants have shown that the Proposed 
Transaction does not have an adverse effect on competition in either respect, horizontal 
or vertical.  First, the Proposed Transaction does not involve generation assets.  As 
Applicants explain, none of the New ITC Operating Companies or any of their affiliates 
will own or control any generating assets, and they will not be affiliated with any market 
participants.110  Second, the Proposed Transaction does not create any new vertical 
combinations of assets.  For these reasons, we find that the Proposed Transaction does 
not raise any concerns regarding horizontal or vertical competition. 

60. We disagree with AAI’s suggestion that the Commission should direct Applicants 
to file additional information or that the Commission needs such additional information 
                                              

106 Applicants Feb. 22 Answer at 52 (citing 18 C.F.R. §§ 33.3(a)(2)(i) and 
33.4(a)(2)(i), respectively).  

107 Applicants Feb. 22 Answer at 52.  
108 ITC Holdings Corp., 121 FERC ¶ 61,229, at P 105 (2007) (ITC Holdings-IPL).  

These concerns are usually referred to as horizontal competition concerns.  
109 ITC Holdings-IPL, 121 FERC ¶ 61,229 at P 105.  These concerns are usually 

referred to as vertical competition concerns.  
110 Application at 20.  
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to evaluate the effect of the Proposed Transaction on competition.  The Proposed 
Transaction involves only a transfer of transmission facilities and does not present 
horizontal or vertical power market concerns.  AAI has not persuaded us to deviate from 
the Commission’s prior precedent, which demonstrates that anticompetitive effects are 
unlikely to arise with regard to internal corporate reorganizations or transactions that 
involve only the disposition of transmission facilities.111  Further, concerns about how the 
merged company will participate in the MISO transmission planning process and set 
transmission rates are being addressed in ITC Holdings Corp., et al., 143 FERC ¶ 61,257 
(2013); Midwest Independent Transmission System Operator, Inc., 143 FERC ¶ 61,258 
(2013); and Docket No. ER12-480-000, the proceeding establishing transition procedures 
for the integration of Entergy and its operating companies into MISO as transmission-
owning members. 

61. The Commission finds, based on Commission precedent and the Commission’s 
regulations, that Applicants are not required to submit horizontal or vertical competitive 
analyses of the Proposed Transaction.  Neither will the Commission require Applicants to 
file additional information regarding the effect of the Proposed Transaction on 
competition.   

2. Effect on Rates 

a. Applicants’ Analysis 

i. Applicants’ Commitments 

62. Applicants claim that the Proposed Transaction will not have an adverse effect on 
wholesale transmission rates or wholesale requirements rates, due to commitments by 
ITC Holdings and Entergy.  With respect to the New ITC Operating Companies, 
Applicants state that those companies will not have any wholesale requirements 
customers, and that, as a consequence, ITC Holdings’ ratepayer commitments are focused 
on the wholesale transmission rates to be charged by the New ITC Operating Companies.  
Applicants offer the following commitments.   

63. First, Applicants state that although the Proposed Transaction will result in 
goodwill for Generally Accepted Accounting Principles (GAAP) accounting purposes at 
each of the New ITC Operating Companies, the New ITC Operating Companies commit 
“not to recover any acquisition premium or goodwill in rates.”112  Second, ITC Holdings 
commits, for a period of five years, to hold the New ITC Operating Companies’ 

                                              
111 See, e.g., Order No. 669, FERC Stats. & Regs. ¶ 31,200 at P 190. 
112 Application at 22. 
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transmission customers harmless from costs related to the Proposed Transaction.  ITC 
Holdings commits that “the New ITC Operating Companies will not collect through 
transmission rates any Transaction-related costs that exceed demonstrated Transaction-
related savings, for a period of five years.”113  Applicants state that the Commission has 
full authority to monitor this hold harmless provision, and that if “the New ITC Operating 
Companies seek to recover any Transaction-related costs, they will submit a compliance 
filing to the Commission that details how they are satisfying the hold harmless 
commitment, identifying the Transaction-related costs they seek to recover in rates and 
demonstrating that those costs are exceeded by the savings produced as a result of the 
Transaction.”114  Third, Applicants explain that “rates under Grandfathered Agreements 
(GFAs) for transmission service will be unaffected by the Transaction.”115  Applicants 
state that “because GFAs will be honored, there will be no changes in pricing provisions, 
ownership arrangements or other aspects of these contracts as a result of the 
Transaction.”116 

64. With respect to the Entergy Operating Companies, Applicants note that after the 
Proposed Transaction closes, those companies will no longer have any transmission 
customers or provide any transmission service.  Applicants also explain that there will be 
no acquisition premium or goodwill recorded on the books of the Entergy Operating 
Companies as a result of the Proposed Transaction, and therefore there is no potential for 
the companies to recover such items in wholesale power rates.  With regard to cost-based 
wholesale requirements rates, Applicants state that the Entergy Applicants make the same 
commitments as made by ITC Holdings.  Specifically, the Entergy Applicants commit 
that “for a period of five years, they will not seek to include Transaction-related costs in 
the Entergy Operating Companies’ cost-based wholesale requirements rates revenue 
requirements, except to the extent the Entergy Operating Companies can demonstrate that 
Transaction-related savings are equal to or in excess of all of the Transaction-related 
costs so included.”117  Applicants note that this hold harmless commitment, applicable to 
the Entergy Operating Companies, is identical to the commitment described above 
applicable to the New ITC Operating Companies’ wholesale transmission rates, and 

                                              
113 Id. 
114 Id. at 23. 
115 Id. 
116 Id.  
117 Id. at 33. 
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reiterate that the Commission has full authority and capability to monitor the Entergy 
Applicants’ hold harmless provision.118 

65. According to Applicants, the Commission should find that the hold harmless 
commitments fully address any concerns regarding the effect of the Proposed Transaction 
on wholesale transmission rates.  Applicants assert that ITC Holdings’ commitments fully 
address the concerns that the Commission typically considers in evaluating proposed 
transactions under FPA section 203 – whether rates to customers will increase as a result 
of transaction-related costs created by the proposed transaction.119  Nevertheless, 
Applicants acknowledge that the new formula rates proposed for the New ITC Operating 
Companies will result in “modest increases” in wholesale transmission rates, ranging 
from 1.4 percent to 8.1 percent depending on the state/pricing zone.120  Applicants assert, 
however, that “this modest rate increase does not result from the collection of 
Transaction-related costs, but rather reflects the effects of the change in capital structure 
from that currently used by the Entergy Operating Companies to [ITC Holdings’] 
requested capital structure targeting 60 percent equity/40 percent debt.”121   

66. Applicants explain that their analysis did not consider return on equity (ROE) 
because there is no difference between the ROE that the Entergy Operating Companies 
would use as members of MISO and the ROE that the New ITC Operating Companies 
would use – both would use the 12.38 percent MISO regional ROE (MISO ROE).  
Furthermore, Applicants state that their analysis did not consider the use of four 
transmission pricing zones proposed as part of the TPZ Filing because Entergy has 
proposed the use of four pricing zones in MISO, and the New ITC Operating Companies 
will adopt the same transmission pricing zones.  Applicants assert that any effects of 
using the four pricing zones are not attributable to the Proposed Transaction.   

67. Applicants conclude that the Commission “should not find an adverse effect on 
rates resulting from the fact that ITC Applicants simultaneously are requesting approval 
for the capital structure to be used to establish the transmission rates for the New ITC 

                                              
118 Id.  The Entergy Applicants confirm that if “the Entergy Operating Companies 

seek to recover Transaction-related costs through their cost-based wholesale requirements 
rates, they will submit a compliance filing that details how they are satisfying the hold 
harmless commitment.”  Id.   

119 Id. at 24 (citing Exelon Corp., 138 FERC ¶ 61,167, at P 119 (2012)). 
120 Id. at 24. 
121 Id. 
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Operating Companies.”122  Further, according to Applicants, the resulting rate increase 
“does not reflect any recovery of Transaction-related costs.”123 

ii. Countervailing Benefits from Proposed 
Transaction  

68. Applicants argue that even if “the Commission does deem the modest rate 
increases resulting from the change in capital structure to be related to the Transaction, 
that does not end the Commission’s analysis.”124  Applicants observe that the 
Commission has found that even if rates will increase for some customers, a transaction 
“can still be consistent with the public interest if there are countervailing benefits from 
the transaction.”125  Applicants state that the Commission has cited transmission 
investment in transmission assets as a countervailing benefit that allows a transaction that 
may increase rates to be consistent with the public interest.126  Applicants assert that the 
following “substantial countervailing benefits” resulting from the Proposed Transaction 
offset the modest effects of the transaction on wholesale transmission rates and allow the 
Proposed Transaction to be consistent with the public interest.127   

69. Applicants point to four benefits of the “ITC independent model”: increased 
transmission investment; operational excellence; an independent, regional approach to 
transmission planning; and financial strength.128  With respect to transmission 
investment, Applicants observe that the Proposed Transaction will result in the transfer of 
Entergy’s transmission facilities to an independent transmission company.  According to 
Applicants, the independent transmission business model “promotes efficient investment 
in transmission infrastructure and best-in-class transmission operations and 
innovation.”129  Applicants state that the singular focus of independent transmission 

                                              
122 Id. at 25. 
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125 Id. at 25 (quoting TRANSLink Transmission Co., LLC, 99 FERC ¶ 61,106,       

at 61,474 (2002)). 
126 Id. at 25 (citing ITC Holdings Corp., 121 FERC ¶ 61,229, at P 123 (2007)). 
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companies “eliminates the competition for capital that occurs when utilities must balance 
competing demands for investment in generation and distribution.”130  Applicants also 
contend that ITC Holdings’ focus on transmission provides a strong incentive for ITC 
Holdings to improve transmission performance.131  Applicants state that ITC Holdings’ 
“proactive preventive maintenance philosophy and track record of operational 
excellence” will be applied to strengthen the grid and enhance the performance of the 
transmission system ITC Holdings will acquire from Entergy.  Applicants also note that 
the Proposed Transaction will augment ITC Holdings’ skills with those of approximately 
750 Entergy employees who will become ITC Holdings employees and help staff and 
manage the New ITC Operating Companies. 

70. Applicants claim that the independent transmission company model provides 
benefits because it “ensures no bias and eliminates any perception of bias in transmission 
operation and investment.”132  Applicants contend that complete independence from 
market participants allows ITC Holdings “to identify projects that reduce transmission 
constraints, strengthen reliability and facilitate wholesale competition through greater 
market access and transparency for customers.”133  Applicants also highlight the 
advantages provided by the MISO transmission planning process and the interrelationship 
between that process and the projects submitted for review by MISO Transmission 
Owners.  Applicants state that the kinds of projects that result from ITC Holdings’ 
transmission planning process can provide quantified and unquantified benefits 
throughout the Entergy transmission system.  

71. Finally, Applicants note the benefits that the independent transmission business 
model provides as a result of the model’s financial strength.  Applicants state that ITC 

                                              
130 Id. 
131 Id. at 28. 
132 Id. at 29.  
133 Id.  As noted above, pursuant to the ITC Holdings Policy on Independence, ITC 

Holdings directors and employees are prohibited from holding interests in any market 
participant.  Under the ITC Holdings Policy on Independence, new employees joining 
ITC Holdings, like the employees from Entergy, are required to divest any stock held in 
market participants within six months.  ITC Applicants request that the Commission 
approve an extension of this time limit to one year.  Id. at 28.  This request is addressed 
below.  Applicants also note that ITC Holdings’ Articles of Incorporation “restrict 
potential ownership of stock in the company by market participants to avoid any 
influence on the company that could hinder its independence.”  Application, Exhibit    
No. ITC-100: Welch Test. at 20:5-7.  
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Holdings’ credit rating enables efficient access to credit markets at a time when the 
Entergy transmission system is in need of significant capital investments.  Applicants 
also claim that ITC Holdings’ lower debt financing costs, as compared to Entergy’s debt 
financing costs, will result in savings for the New ITC Operating Companies.  Applicants 
explain that the Entergy Operating Companies will also benefit from the Proposed 
Transaction.  Specifically, Applicants state that, due to the Proposed Transaction, the 
Entergy Operating Companies will continue to have access to capital on “reasonable 
terms” to finance the “significant capital expenditures expected in the coming 
decades.”134  Applicants state that the Proposed Transaction will also eliminate the debt 
that the Entergy Operating Companies would be expected to incur to fund transmission 
investments, thereby reducing the risk of financial distress and improving their financial 
strength.  Applicants state that the Proposed Transaction provides a vehicle for Entergy to 
manage effectively the pressures of future capital expenditures by shifting responsibility 
for capital expenditures for transmission investment to ITC Holdings, an entity that is 
“ready, willing and able to take on the responsibility for making the investment that is 
needed in the transmission system.”135 

b. Comments and Protests 

72. Many protestors take issue with Applicants’ conclusion that the Proposed 
Transaction will not have an adverse effect on rates.  Generally speaking, protestors 
challenge how Applicants performed their effect on rates analysis and protest Applicants’ 
use of the MISO ROE, the proposed capital structure, and Applicants’ claims regarding 
the offsetting benefits of the Proposed Transaction.  Protestors also challenge Applicants’ 
hold harmless commitments.   

73. In addition to these issues, the Louisiana Commission challenges a related filing 
by the New ITC Operating Companies that seeks Commission approval of certain 
regulatory assets that will compensate for liabilities created by unrecovered pension and 
post-retirement welfare plan costs.136  The Louisiana Commission claims that the 
proposed change may have substantial rate impacts.  The Louisiana Commission also 
urges the Commission to investigate the proposed depreciation rates, alleging that the 
change would further modify the amounts that would be recovered under the New ITC 
Operating Companies’ proposed formula rates.  The Louisiana Commission claims that 
the preliminary impact of this change is to create a decrease in those costs passed through 
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136 Louisiana Commission Jan. 22 Protest at 25 (citing to OPEB Filing).   
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to ratepayers in early years, but that this temporary decrease is “accomplished by an 
increase in the costs passed through to ratepayers in later years.”137 

i. ROE 

74. Many protestors challenge Applicants’ conclusion that the Proposed Transaction 
will not have an adverse effect on rates on the basis that Applicants fail to consider the 
impact of the MISO ROE.  The Louisiana Commission, for example, rejects Applicants’ 
claim that because there is no difference between the ROE that the Entergy Operating 
Companies would use for wholesale transmission as members of MISO and the ROE that 
the New ITC Operating Companies would use as members of MISO, Applicants were not 
required to consider the impact of the MISO ROE.138  The Louisiana Commission argues 
that the impact of the MISO ROE must be considered in analyzing the rate impact of the 
Proposed Transaction under FPA section 203 because it will constitute a rate increase for 
Entergy’s Louisiana operating companies, and because it is a consequence of the 
Proposed Transaction.139  Similarly, the Texas Commission accuses Applicants of 
beginning from a “false starting point” since Entergy is not in MISO, and Entergy’s 
currently authorized ROE is “significantly less” than the 12.38 percent MISO ROE.140  

75. Other parties challenge the MISO ROE itself, arguing that the ROE is too high, 
based on outdated information, and will lead to an increase in rates.141  Joint Customers, 
for example, claim that the stated ROE should be no higher than 8.91 percent and support 
their position by providing a Discounted Cash Flow (DCF) analysis based on the 
methodology used to establish the original MISO ROE in 2002, but with updated 
information, such as current capital market conditions.142  Joint Customers assert that the 
12.38 percent MISO ROE is one of the factors that contributes to the New ITC Operating 
Companies charging higher transmission rates than the Entergy Operating Companies as 
MISO Transmission Owners, and that the MISO ROE does not accurately reflect the 
current risks of RTO participation.  

                                              
137 Louisiana Commission Jan. 22 Protest at 25-26. 
138 Louisiana Commission Jan. 22 Protest at 5.   
139 Louisiana Commission Jan. 22 Protest at 5-7. 
140 Texas Commission Jan. 22 Protest at 8.   
141 See, e.g., Joint Customers Jan. 22 Protest at 32; Texas Commission Jan. 22 
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Consumers Jan. 22 Comments at 2. 

142 See, e.g., Joint Customers Jan. 22 Protest at 60-70. 
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ii. Capital Structure 

76. Protestors also challenge the 60 percent equity and 40 percent debt capital 
structure proposed for the New ITC Operating Companies, arguing that it will lead to an 
unjustified increase in rates.  The NRG Companies, for example, note that the proposed 
capital structure uses a higher equity component than the Entergy Operating 
Companies.143  The NRG Companies argue that, because equity results in higher rates 
than debt, the 60 percent equity capital structure translates into higher rates than 
Entergy’s existing transmission rates.144   

77. Joint Customers claim that, after the Proposed Transaction closes, ITC Holdings 
will continue its practice of “double leveraging,” using holding company debt to fund the 
equity of the New ITC Operating Companies.  Joint Customers argue that this practice 
“inflates the equity/debt ratios of these companies and enables ITC Holdings to earn 
equity returns on its corporate debt.”145  Joint Customers assert that although ITC 
Holdings’ existing operating subsidiaries in MISO report capital structures that are close 
to the capital structure proposed for the New ITC Operating Companies, the consolidated 
balance sheet of ITC Holdings reveals a capital structure that, conservatively stated, is 36 
percent equity and 64 percent debt.146  According to Joint Customers, “the highly-
leveraged capital structure at the holding-company level and the 60 [percent] equity and 
40 [percent] debt capital structure of its operating subsidiaries show that [ITC Holdings] 
has issued large sums of holding-company debt and pushed this debt down to the 
operating subsidiaries as equity investment.”147 

                                              
143 NRG Companies Jan. 22 Protest at 6-7. 
144 The Texas Industrial Energy Consumers also question whether the proposed 

capital structure will increase costs for Entergy’s customers without sufficient evidence 
of offsetting benefits.  Texas Industrial Energy Consumers Jan. 22 Comments at 2. 

145 Joint Customers Jan. 22 Protest at 20. 
146 Joint Customers state that during the last four years, from 2008-2011, ITC 

Holdings’ capital structure has averaged 30 percent equity and 70 percent debt.  Joint 
Customers Jan. 22 Protest at 21. 

147 Joint Customers Jan. 22 Protest at 21.  We note that in the companion order 
issued concurrently with this order addressing Applicants’ FPA section 205 filings and 
requests, the Commission addresses the just and reasonableness of the proposed capital 
structure, including concerns regarding double leveraging.  
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78. Joint Customers conclude that the effect of this practice is that ITC Holdings will 
earn equity returns on borrowed funds.  Joint Customers explain that ITC Holdings will 
borrow money at 3.5 percent (as projected by Applicants), and convert the borrowed 
funds into contributed common equity capital at the operating company level by pushing 
the borrowed funds down to the operating companies.  There, the borrowed funds will 
earn a guaranteed formula-based equity return, the 12.38 percent MISO ROE.  ITC 
Holdings will pay the bondholders the 3.5 percent for the borrowed funds, and provide 
the remaining 8.88 percent that was collected from ratepayers directly to ITC Holdings’ 
stockholders.148  Joint Customers assert that the Commission cannot continue to accept 
the “myth” that ITC Holdings’ operating companies are financed with 60 percent equity, 
when they are actually financed with approximately 30 percent equity.  Joint Customers 
claim that the Commission should require that the real source of the funds used to finance 
the rate bases of the operating companies and their actual costs be used in the 
transmission formula rates of the New ITC Operating Companies.  

79. Joint Customers also claim that in addition to the excessive rate of return that 
would be produced by using a highly leveraged capital structure at the ITC Holdings 
level in conjunction with the proposed 60 percent equity and 40 percent debt capital 
structure at the New ITC Operating Companies level, the proposed capital structure will 
also produce “an insidious phantom tax effect.”149  Specifically, Joint Customers explain 
that since the proposed formula rate for the New ITC Operating Companies would 
determine the required income tax component of costs based on a formula that uses the 
composite state and federal income tax rate for each New ITC Operating Company and 
the equity return for that company, the resulting income tax component of the formula 
rate will be inflated because of the excessive ROE component of the cost of capital due to 
the 60 percent equity ratio.  Joint Customers claim that, as a result, ITC Holdings will 
collect from transmission ratepayers income taxes that ITC Holdings will not actually pay 
because its holding company tax obligation will be based on a much lower equity ratio 
and much higher tax deductible interest expense.  Joint Customers conclude that 
authorizing the excessive 60 percent equity capital ratio at the New ITC Operating 
Companies level will result in transmission ratepayers “infusing excessive cash flow into 
ITC Holdings due to this phantom tax effect.”150   
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iii. Offsetting Benefits 

80. Joint Customers and other parties urge the Commission to reject Applicants’ 
claims that the increase in transmission rates is offset by the benefits cited by Applicants.  
While some protestors assert that the Commission should not even consider the benefits 
Applicants claim will offset the increase in transmission rates resulting from the Proposed 
Transaction, others challenge both the magnitude and the certainty of the benefits 
themselves. 

81. Joint Customers argue that Applicants have conceded that the Proposed 
Transaction will result in an increase in wholesale transmission rates but have not 
committed to insulate Entergy’s wholesale transmission customers from these rate 
effects.  Joint Customers assert that Applicants’ claim that the rate increases will be offset 
or outweighed by the benefits of the Proposed Transaction is contrary to the 
Commission’s policy against attempting to weigh merger benefits and costs.  Joint 
Customers state that, in the Merger Policy Statement, the Commission declared its 
intention to move away from weighing the benefits and costs of mergers to requiring 
applicants to protect wholesale ratepayers.  Joint Customers state that Applicants have 
not attempted to implement any protections to shield ratepayers from the rate effects of 
the merger.151   

82. Joint Customers state that Applicants seem to rely on the “ITC exception” to the 
Commission’s policy against comparing merger benefits and costs.152  According to Joint 
Customers, the ITC exception originated in the Commission’s order approving ITC 
Holdings’ purchase of the transmission assets of Interstate Power and Light Company.153  
In that case, the Commission concluded that the effects on customers from the proposed 
transaction were offset by the benefits provided by ITC Holdings’ ownership of the 
transmission facilities.  Joint Customers note that Applicants cite ITC Holdings-IPL as 
precedent supporting approval of the Proposed Transaction, but Joint Customers argue 
that, for several reasons, the Commission cannot rely on the reasoning in that case with 
respect to the Proposed Transaction.   

                                              
151 Joint Customers Jan. 22 Protest at 35.  Specifically, Joint Customers state that 

Applicants did not attempt to reach “mutually satisfactory protective agreements,” nor do 
they commit to insulate wholesale transmission customers from the rate effects of the 
merger.  Id.  

152 Joint Customers Jan. 22 Protest at 36. 
153 Joint Customers Jan. 22 Protest at 36-37 (citing ITC Holdings-IPL, 121 FERC 

¶ 61,229).   
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83. First, Joint Customers assert that ITC Holdings-IPL represents an unexplained and 
unreviewed departure from Commission policy, and that no amount of repetition of the 
logic of that order will change that fact.154  Second, Joint Customers argue that the 
Commission cannot extrapolate future success in operating the Entergy transmission 
system from ITC Holdings’ past experience in operating the much smaller and much 
different systems it currently owns in MISO.  Joint Customers point to the challenges 
faced by MISO in incorporating the Entergy transmission system as evidence that the 
Commission should not assume that ITC Holdings’ past experience is a guarantee of 
future performance in the current circumstances.155  Third, Joint Customers highlight    
the fact that the Proposed Transaction is a merger, rather than an asset purchase as in   
ITC Holdings-IPL.  Joint Customers claim that since ITC Holdings intends to hire 
approximately 750 Entergy employees to run the Entergy transmission system for the 
New ITC Operating Companies, there is less reason to expect customers to benefit from a 
merger where the operating company employees remain largely the same.  

84. Protestors also question the benefits that Applicants claim will result from the 
Proposed Transaction.  Joint Customers argue that Applicants have underestimated the 
net transmission rate increase.156  Joint Customers allege that Applicants’ claims that ITC 
Holdings’ ownership of the facilities will produce better planning and operations are 
“pure speculation,” and that whether such benefits, if they materialize, would outweigh 
the increased charges to customers is “unclear at best.”157  Joint Customers assert that the 
benefits Applicants claim will result from the Proposed Transaction are “inchoate, 
nebulous and unverifiable.”158  Similarly, the Louisiana Commission states that the 
adverse rate effects are “substantial” and that “no demonstration has been made that 
[there] are quantified, quantifiable, or qualitative benefits that outweigh their 
detriments.”159 

85. The Louisiana Commission and Joint Customers also challenge Applicants’ claims 
regarding the financial savings that Applicants assert will result from the Proposed 
Transaction.  Joint Customers note that the largest estimate of savings due to the 
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Proposed Transaction that Applicants calculate comes from the plan for ITC Holdings to 
refinance the $1.2 billion bridge facility at a 3.5 percent interest rate.160  According to 
Joint Customers, Applicants calculate the savings attributable to the refinancing by 
comparing the difference between the expected 3.5 percent cost rate and Entergy’s 
current average embedded cost rate for long-term debt of approximately 6.0 percent (a 
difference of approximately 250 basis points).  Joint Customers claim that this 
comparison mixes current debt costs with embedded costs that have been incurred over a 
long period of time when capital costs were much higher.  Joint Customers assert that 
Entergy could realize the “vast majority” of these savings simply by refinancing this debt 
at today’s substantially lower costs, making the difference in debt cost rates “far less 
dramatic” than indicated in the Application.161  The Louisiana Commission makes the 
same point, asserting that it is reasonable to conclude that if Entergy were to refinance the 
Entergy Operating Companies’ outstanding debt in today’s market, the resulting debt cost 
would be similar to the current marginal interest rate which ITC Holdings touts as a 
benefit of the Proposed Transaction.162 

86. The Louisiana Commission also argues that the substantial majority of the 
purported financial savings that allegedly result from the Proposed Transaction are based 
on the difference between the embedded debt cost of the Entergy Operating Companies 
and the current marginal debt cost of ITC Holdings.  The Louisiana Commission states 
that this comparison is not an accurate measure of the financial risk difference between 
ITC Holdings and Entergy; rather, such a comparison demonstrates only how low utility 
capital costs are currently in comparison to what they have been in the past.163  The 
Louisiana Commission asserts that the embedded costs for the Entergy Operating 
Companies cited in Applicants’ financial benefits analysis is the weighted average of all 
currently outstanding debt, which was issued years ago when the levels of interest rates 
and capital costs were much higher.  The Louisiana Commission concludes that the 250 
basis point debt cost benefit that Applicants’ claim is therefore not an accurate measure 
of any debt cost savings that might accrue due to the differences in financial risk between 
ITC Holdings and the Entergy Operating Companies, but rather is due only to the 
difference between historical interest rates and those that currently exist.164 
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87. Joint Customers also challenge Applicants’ reliance on the fact that ITC Holdings’ 
existing operating companies in MISO have better senior secured bond ratings than the 
Entergy Operating Companies.  Joint Customers point out that the secured bond ratings 
of the existing ITC Holdings’ operating companies in MISO are only better by one rating 
category, and that the historical spread between bond rates at the respective levels are 
closer to 37 to 52 basis points, as opposed to the 250 basis point difference cited by 
Applicants.165  Joint Customers conclude that the 250 basis point differential is 
significantly overstated and reduces any potential savings of the refinancing to 
approximately $6 million per year, rather than $29 million per year.  The Louisiana 
Commission likewise states that the corporate credit ratings of Entergy and ITC Holdings 
are very similar, even though ITC Holdings has far less business risk than Entergy.     

88. Like Joint Customers, the Louisiana Commission asserts that the financial cost 
analysis provided by Applicants relies on a historical measure of bond yield differences 
to assess financial cost savings, but that Applicants incorrectly assume a three ratings 
level difference between the ITC Holdings operating companies and Entergy 
Louisiana.166  The Louisiana Commission states that there is actually only one ratings 
level difference between them.  The Louisiana Commission also explains that the 
estimated debt cost savings are further overstated through the use of bond yield 
differentials from 2008/2009, during the recent financial crisis.167  According to the 
Louisiana Commission, comparing bond yield spread data from that time to projected 
cost savings under normal on-going operating conditions does not provide “a reliable 
indication of probable savings.”168  Accordingly, the Louisiana Commission states that 
the upper end of possible interest cost savings by Applicants and those based on the 
financial crisis of 2008/2009 should be ignored, as they are unlikely to represent “any 
actual debt cost savings.”169 

89. Finally, the Louisiana Commission concludes that of the $34 million to $45 
million in annual debt cost savings claimed by Applicants, only those attributable to the 
small differential in bond rating between the ITC Holdings operating companies and the 
Entergy Operating Companies may represent reliable estimates of potential cost savings.  
The Louisiana Commission asserts that those potential savings might amount to between 
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168 Louisiana Commission Jan. 22 Protest at 11. 
169 Louisiana Commission Jan. 22 Protest at 11. 



Docket Nos. EC12-145-000 and EL12-107-000 - 41 - 

$1 million and $4 million annually, but because the lower bond rating of ITC Holdings is 
not considered in the analysis, the savings estimates are likely to be overstated.170 

iv. Hold Harmless Commitments, Transaction-Related 
Costs, and Requests for Additional Conditions  

90. Several protestors assert that Applicants’ hold harmless commitments are 
insufficient to protect customers from the adverse rate impacts of the Proposed 
Transaction.  The Texas Commission, for example, argues that Applicants’ commitments 
do not demonstrate that the Proposed Transaction will have no adverse effect on rates, 
nor are the commitments sufficient to protect consumers from the adverse effects of the 
Proposed Transaction.171   

91. Protestors also allege that Applicants have taken a narrow view of what costs 
should be covered by the proposed hold harmless commitments.  The City of              
New Orleans expresses concern regarding an unacknowledged potential rate impact of 
Applicants’ plan to take on “significant new debt” and ITC Holdings’ plan to pay a 
special $700 million dividend to shareholders in connection with the Proposed 
Transaction.172  The City of New Orleans explains that, as part of the Proposed 
Transaction, Applicants propose to pay dividends to their shareholders, based on the need 
to equalize their market values to qualify for special tax treatment under the transactional 
framework of the Reverse Morris Trust.  The City of New Orleans states that the Reverse 
Morris Trust structure involves both Entergy and ITC Holdings raising or issuing 
significant amounts of debt which then is to be exchanged and distributed as dividends 
between the companies during the course of several intermediate steps.  The City of   
New Orleans states that Applicants’ description of the various debt transfers and the 
possible one-time special dividend raises three concerns regarding the potential rate 
impacts from the debt and dividend proposals. 

92. First, the City of New Orleans claims that Applicants’ approach appears to benefit 
shareholders at the expense of ratepayers.  The City of New Orleans states that the 
Reverse Morris Trust structure would eliminate shareholder tax liability, but that, in some 
respects, it is analogous to either an acquisition adjustment or merger-related costs.  The 
City of New Orleans notes that Applicants have acknowledged that it would be improper 
for ITC Holdings to attempt to recover goodwill or other acquisition premiums from the 
Proposed Transaction, but that ITC Applicants’ recapitalization plan could result “in the 
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functional equivalent of an acquisition premium being passed down to customers through 
the formula rate.”173  The City of New Orleans states that, instead of including such a 
premium in rate base to increase rate base or receive a return on the “investment,” the 
usual scenario addressed by the Commission, Applicants propose to issue debt to 
recapitalize the companies.  Presuming that the debt incurred by ITC Holdings to 
recapitalize would then be included in the New ITC Operating Companies transmission 
formula rates for recovery, the City of New Orleans asserts that the debt, which would 
not have been assumed but for the merger and dividend payment, is more like a merger-
related cost.  To the extent that the Commission concludes that the dividend/debt 
proposal constitutes either an acquisition adjustment or a merger-related cost, the City of 
New Orleans argues that Applicants must demonstrate that recovery of such costs are just 
and reasonable and must separately receive approval from the Commission.174 

93. Second, the City of New Orleans claims that Applicants may be defining too 
narrowly the costs that constitute transaction-related costs that will be subject to 
Applicants’ hold harmless commitments.  According to the City of New Orleans, 
Applicants limit the term to mean only the employee labor and other costs incurred        
by ITC Holdings “to consummate and implement the Transaction.”175  The City of     
New Orleans explains that the Commission has taken a much broader view of what 
constitutes transaction-related costs, and has included even the cost of transmission 
enhancements.176  The City of New Orleans states that if ITC Holdings “takes on new 
debt to effectuate its recapitalization to align its market equity value with that of [the 
Entergy Operating Companies], the Commission should consider the cost of paying back 
that debt as subject to the hold harmless provisions,” which ITC Holdings may not 
recover absent Commission authorization.177 

94. Third, the City of New Orleans argues that Applicants misunderstand the merger-
related cost recovery restriction, citing testimony on behalf of Applicants stating that ITC 
Holdings may collect merger-related costs during the hold harmless period to the extent 
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174 City of New Orleans Jan. 22 Protest at 13. 
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merger-related benefits exceed merger-related costs.  The City of New Orleans states that 
Commission precedent actually precludes ITC Holdings from recovering merger-related 
costs during the five-year hold harmless period, and allows recovery of such costs after 
the hold harmless period only to the extent ITC Holdings can demonstrate that the 
savings exceed the costs when it files under FPA section 205.   

95. The Louisiana Commission echoes the City of New Orleans in calling for 
vigilance by the Commission with respect to potential recovery of goodwill.  According 
to the Louisiana Commission, Applicants state that the Merger Agreement implies an 
enterprise value for Entergy’s transmission business of approximately $5 billion, and that 
the companies project that the Proposed Transaction will create goodwill of 
approximately $2.1 billion over the fair value of Entergy’s transmission business.  The 
Louisiana Commission asserts that a determination needs to be made whether any of this 
goodwill represents an acquisition premium windfall to Entergy’s shareholders as a direct 
result of ratepayers paying higher rates under the New ITC Operating Companies’ 
proposed formula rates versus rates under the status quo.178  The Louisiana Commission 
asserts that the Commission should not allow an unintended consequence of the New ITC 
Operating Companies’ rate construct “to allow for Entergy’s shareholders to extract 
excess value from a merger solely and directly as a result of higher rates being paid by 
ratepayers.”179  The Louisiana Commission notes that although Applicants assert that the 
value associated with goodwill and/or acquisition premiums will not be reflected in the 
rate base of the assets transferred pursuant to the Proposed Transaction, recent 
proceedings at the Commission regarding ITC Midwest’s improper reporting and 
recovery of the tax effects of amortized goodwill require further investigation into this 
issue in the context of the Proposed Transaction.180 

96. Joint Customers argue that if Entergy’s transmission customers are truly to be held 
harmless, the Proposed Transaction must be conditioned with concrete mechanisms that 
will in fact protect transmission customers.  According to Joint Customers, the most 
obvious method for achieving this goal is to restrict the amount by which the rates of the 
New ITC Operating Companies can increase for some period following closing of the 
Proposed Transaction.  Joint Customers state that Applicants have not shown any reason 

                                              
178 Louisiana Commission Jan. 22 Protest at 22. 
179 Louisiana Commission Jan. 22 Protest at 22. 
180 Louisiana Commission Jan. 22 Protest at 22 (citing ITC Holdings Corp.,       

139 FERC ¶ 61,112 (2012)). 



Docket Nos. EC12-145-000 and EL12-107-000 - 44 - 

cognizable under Commission policy why the Proposed Transaction should be permitted 
to cause an increase in rates for services that utilize existing transmission facilities.181 

97. According to Joint Customers, the Commission could reasonably accommodate 
the need for additions to Entergy’s transmission system and the need for customers to 
support those investments by imposing several conditions in approving the Proposed 
Transaction.  Joint Customers recommend that the Commission require that the two rate 
construct components that are the primary contributors to increased rates, the proposed 
capital structure and the MISO ROE, be fixed at different levels for a reasonable period 
of time.  Specifically, Joint Customers state that the ITC Holdings capital structure and 
non-equity capital cost rates and an ROE no higher than 8.91 percent should be used.182  
Joint Customers assert that to hold ratepayers harmless, no filing that proposes to change 
these formula rate components should be filed during the five-year hold harmless period 
proposed by Applicants.183  Joint Customers conclude that if these changes were 
implemented during the five-year moratorium period, the formula rates would recover the 
capital and operating costs of new transmission facilities, as well as charges imposed by 
MISO for its RTO operations, so that ITC Holdings could collect its actual costs, but not 
“the inflated and partially contrived equity returns it has proposed.”184 

98. Joint Customers also question Applicants’ commitment regarding GFAs.  Joint 
Customers assert that Applicants have failed to identify the affected GFAs or to explain 
how the GFAs will be honored, and that Applicants’ GFA commitment is only a start to 
addressing these issues.  According to Joint Customers, Applicants cannot claim that the 
Proposed Transaction is consistent with the public interest under FPA section 203 and the 
Merger Policy Statement when they have not addressed the significant matter of the  

                                              
181 Joint Customers Jan. 22 Protest at 31.  Joint Customers assert that it is the 

Commission’s policy to protect customers from cost increases that result from nothing 
more than a change in ownership of facilities, but do not cite any supporting precedent.   

182 Under Joint Customers’ DCF analysis, 8.91 percent is the midpoint ROE.  Joint 
Customers Jan. 22 Protest at 69. 

183 Joint Customers note that this five-year period corresponds to the five- year 
period during which the Entergy transmission system will be transitioned into the MISO 
planning and cost allocation processes.  Joint Customers Jan. 22 Protest at 32.  

184 Joint Customers Jan. 22 Protest at 32-33.  
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GFAs.185  Further, Joint Customers express concern that Applicants may intend for the 
GFA commitment to be limited to keeping constant the pricing provisions in those 
agreements, as opposed to the actual rates paid by customers.186  

99. Other protestors also suggest additional conditions that the Commission should 
impose as part of its approval of the Proposed Transaction.187  Arkansas Electric Entergy 
Consumers, for example, argue that the Commission should, if it does not deny approval 
of the Proposed Transaction, condition approval upon, among other things, 
implementation of a regulatory rate freeze and acceptance by ITC Holdings of the same 
ROE and debt to equity ratio that Entergy would have had under applicable state 
regulation in Arkansas.188  The NRG Companies argue that the Commission should 
condition the Proposed Transaction on the requirement that the transaction not be 
consummated until on or after Entergy’s integration into MISO.  The NRG Companies 
explain that Applicants have provided no justification for why the Proposed Transaction 
must close prior to Entergy’s integration into MISO, and that allowing the transaction to 
close provides no benefits to the Entergy region and “merely increases the cost of 
transmission with no offsetting value,” since the benefits cited by Applicants are long-
term benefits.189  

v. Other Issues 

100. Several parties argue that the Proposed Transaction and related filings will result 
in loop flows on the SPP transmission system which will have an adverse effect on  

                                              
185 Joint Customers state that informal discussions with Entergy and ITC Holdings 

representatives have “revealed that apparently little or no thought has been given” as to 
how certain GFAs that involve generation and transmission arrangements will be 
honored.  Joint Customers Jan. 22 Protest at 87.  

186 Joint Customers Jan. 22 Protest at 88. 
187 See, e.g., Southwestern Electric Cooperative Dec. 7 Comments at 5; Arkansas 

Electric Energy Consumers Jan. 22 Initial Comment at 5-6; NRG Companies Jan. 22 
Protest at 9-10.  

188 Arkansas Electric Entergy Consumers Jan. 22 Initial Comment at 5-6. 
189 NRG Companies Jan. 22 Protest at 9.  
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competition and rates.190  Other parties raise similar issues with respect to the TVA191 
and PJM192 transmission systems.   

101. Several parties, including the City of New Orleans193 and Joint Customers,194 also 
raise issues regarding the four transmission pricing zones construct that Applicants refer 
to in the Application, and that Entergy Services and MISO request approval of in the TPZ 
Filing.  The City of New Orleans, for example, argues that that rate impact of the four 
transmission pricing zone proposal must be analyzed as part of the Application, and that 
the plan to create the four transmission pricing zones is part of the Proposed 
Transaction.195   

c. Applicants’ Answer 

102. Applicants dispute protestors’ claims that the Proposed Transaction will have an 
adverse effect on rates. 

103. First, Applicants argue that no party has challenged the benefits of independent 
transmission ownership and cite Commission precedent that recognizes those benefits.  
Applicants claim that their testimony documenting the substantial benefits of the 
independent transmission company business model went unchallenged by parties, and 
that RTO membership alone would not provide the same benefits as the Proposed 
Transaction.  Specifically, Applicants claim that “improved asset management, increased 
appropriate investment, improved access to capital markets at favorable rates and 
development of innovative services” are benefits of the independent transmission 
company business model that will flow from the Proposed Transaction.196   

104. Second, Applicants reject challenges to their effect on rates analysis, which they 
assert properly assumes Entergy’s use of the 12.38 percent MISO ROE.  According to 
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Applicants, their effect on rates analysis “focuses on the difference between [the New 
ITC Operating Companies’] proposed rates in MISO and Entergy’s expected MISO rates, 
consistent with Entergy’s announced plans and efforts to join MISO.”197  Applicants 
dispute the Louisiana Commission’s claims that the Proposed Transaction will have 
significant adverse impacts on ratepayers.  Applicants explain that the Louisiana 
Commission’s analysis overstates the rate effects of the Proposed Transaction because 
that analysis uses the Entergy OATT rate for 2012 as its starting point and fails to 
account for certain adjustments, including the transition to MISO’s 12 coincident peak 
demand methodology and the planned use of four transmission pricing zones and the 
12.38 percent MISO ROE.  Applicants state that correcting the Louisiana Commission’s 
analysis reveals that the rate impact is actually significantly less than what the Louisiana 
Commission claims it is.   

105. Third, Applicants respond to challenges to their credit savings analysis.  
Applicants explain that although Joint Customers claim that the debt savings are 
overstated because the savings compare the embedded cost of Entergy’s debt to the 
expected cost of debt under current market conditions, it is reasonable that an analysis of 
rate effects should compare costs that are reflected in current rates for the existing 
Entergy Operating Companies with costs that will be built into the New ITC Operating 
Companies’ formula rates.198  With respect to arguments questioning the 250 basis point 
differential, Applicants explain that the 250 basis point differential assumed for the debt 
savings for the initial refinancing was “based on the current Entergy embedded cost of 
debt of approximately 6.0 percent and indicative pricing provided by [ITC Holdings’] 
financial advisors (JP Morgan) for secured debt issuances for [ITC Holdings’] current 
MISO operating companies of 3.50 percent.”199  Applicants also reject claims that 
Entergy could realize the majority of the credit savings which Applicants claim are due to 
the Proposed Transaction by simply refinancing at today’s interest rates.  Applicants state 
that refinancing the debt independently of the Proposed Transaction would involve costs 
and other considerations (such as call premiums or legal and other issuance fees) that 
would make the level of refinancing unlikely to occur absent the Proposed Transaction.  
Applicants also state that the Entergy Operating Companies would expect to refinance at 
higher interest rates than what ITC Holdings is expected to obtain, since the Entergy 
Operating Companies have lower credit ratings than those of ITC Holdings’ existing 
MISO operating companies, and “the terms (in particular, tenor and call features) of any 
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debt refinancing undertaken by the Entergy Operating Companies would likely be 
different from what [ITC Holdings’] expects to have in its debt issuances.”200 

106. Fourth, Applicants address arguments regarding the debt/dividends to be 
assumed/issued by ITC Holdings.  In response to the City of New Orleans’ concerns that 
the cost of debt used for the planned recapitalization of ITC Holdings prior to the 
Proposed Transaction will be included in the New ITC Operating Companies MISO 
Attachment O formula rates, Applicants clarify that these costs will not be recovered in 
those rates because:  “1) the recapitalization will occur at the holding company level; 2) 
the recapitalization will be financed with senior unsecured debt sold by ITC Holdings; 
and 3) dividend payments also will be made at the holding company level.”201  
Applicants state that “[n]either the recapitalization nor the debt raised to effectuate the 
recapitalization will be recovered in transmission rates,”202 and conclude that there is no 
need to subject either the recapitalization or the debt to the hold harmless provision.   

107. Applicants also explain that debt raised by the New ITC Operating Companies 
will not be used to effectuate the recapitalization of ITC Holdings, but to refinance the 
debt that will be assumed from the Entergy Wires Subs.  Applicants state that that debt 
will provide funds to the Entergy Operating Companies in exchange for their 
transmission assets, and that the Entergy Operating Companies will use those funds to 
repay historic debt.  Applicants note that there will be debt associated with the 
transmission facilities irrespective of whether the Proposed Transaction is approved and 
consummated, but that if the Proposed Transaction is not approved and consummated, 
that debt will be held by the Entergy Operating Companies at a cost of debt of 
approximately 6.0 percent; if the Proposed Transaction is approved and consummated, 
the debt would be held by the New ITC Operating Companies at an expected cost of 
approximately 3.5 percent.  Lastly, Applicants clarify that the dividend Entergy expects 
to declare is not intended to align its equity value with that of ITC Holdings, as the City 
of New Orleans suggests.  Rather, Entergy expects to declare the stock dividend in order 
to distribute the common units of Entergy Mid South to Entergy’s shareholders, and those 
units will ultimately be exchanged with shares of ITC Holdings common stock upon the 
merger of Entergy Mid South with ITC MidSouth.203 
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Applicants Feb. 22 Answer at 40.  
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108. Fifth, Applicants respond to criticisms of the hold harmless commitments, 
asserting that the commitments satisfy and are consistent with Commission precedent, 
and ensure that transaction-related costs are not recovered in rates.  Applicants assert that 
protestors are incorrect in claiming that the hold harmless commitment is too narrow and 
should apply to increases in transmission rates resulting from the changes in capital 
structure, ROE and other changes proposed by ITC Holdings.  According to Applicants, 
protestors fail to cite any Commission precedent to support the assertion that the hold 
harmless commitment is too narrow.  Applicants claim that “[i]t has never been the 
Commission’s policy that customers of merging utilities are entitled to be protected from 
all rate increases no matter the reason.”204  Applicants state that the objective of the hold 
harmless commitment is to preclude the recovery of merger-related costs in excess of the 
merger benefits, and that their hold harmless commitments achieve this result in a manner 
that the Commission has approved on numerous occasions. 

109. Applicants also respond to the City of New Orleans’ claim regarding the provision 
of the hold harmless commitment that permits ITC Holdings to collect transaction-related 
costs during the five-year hold harmless period to the extent that the merger-related 
benefits exceed merger-related costs.  Applicants state that the Commission has accepted 
proposals that allow the recovery of merger-related costs offset by merger-related 
benefits on numerous occasions205 and that the cases cited by the City of New Orleans 
reach the same result.   

110. Applicants also state that they are not, as some protestors claim, required to 
demonstrate net benefits resulting from the Proposed Transaction.  Applicants explain 
that although the Proposed Transaction is expected to yield benefits, the legal standard 
applicable to mergers requires the Commission to find that a proposed transaction is 
consistent with the public interest, and does not require a quantified demonstration of 
benefits resulting from a transaction.  Applicants note that the Merger Policy Statement 
makes clear that the reasoning for rate commitments such as Applicants’ hold harmless 
commitments is to avoid the need for lengthy comparisons of merger-related costs and 
benefits.206  Finally, Applicants note that they are not required to commit to passing 
merger-related benefits to retail customers through their retail rates.  Applicants state that 
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concerns about retail rates will be addressed by retail regulators with jurisdiction over the 
Entergy Operating Companies. 

111. Applicants also respond to arguments that the Proposed Transaction will result in 
unauthorized parallel/loop flows across neighboring transmission systems.  According to 
Applicants, these issues relate to the integration of the Entergy Operating Companies into 
MISO, rather than the Proposed Transaction, and are more appropriately addressed in the 
integration proceedings.207 

112. Finally, Applicants dispute protestors’ claims that the transmission pricing zones 
proposed in the TPZ Filing should be addressed in these proceedings, as part of the 
Proposed Transaction.  According to Applicants, “[i]ssues raise with respect to 
integration into MISO, such as the decision to incorporate separate MISO transmission 
pricing zones instead of the use of a single zone, are to be considered by the Commission 
separately from the issues raised by this Transaction.”208   

   d. Other Responsive Pleadings 

113. The City of New Orleans notes that Applicants’ answer fails to address its claim 
that Applicants’ definition of transaction-related costs that will be subject to Applicants’ 
hold harmless commitment is overly narrow.  The City of New Orleans rejects 
Applicants’ assertion that protestors failed to cite Commission precedent to support their 
position that the hold harmless commitment is too narrow.  The City of New Orleans 
again cites to recent Commission orders which it claims demonstrates the Commission’s 
“broad interpretation of what constitutes transaction-related costs.”209  The City of     
New Orleans states that the Commission should specify that Applicants’ hold harmless 
provision applies to all transaction-related costs, not just the employee labor and other 
costs incurred by ITC Holdings to consummate and implement the Proposed Transaction.  

114. The City of New Orleans accepts Applicants’ explanation and commitment that 
the cost of the debt/dividends issued to facilitate the Proposed Transaction will not be 
recovered in rates.210  According to the City of New Orleans, it views Applicants’ 
statements in response to its concerns regarding the debt/dividends at the ITC Holdings 
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level as “an unequivocal commitment to not seek to recover the costs associated with the 
issuance of dividends or recapitalization, including the issuance of new debt, through 
rates.”211  The City of New Orleans requests that the Commission memorialize 
Applicants’ commitment in its order on the Application, and that the Commission impose 
the same obligation on Entergy.212 

115. Joint Customers reiterate their argument that the Proposed Transaction will have 
an adverse impact on customer rates, and that the Commission must impose additional 
conditions.  Joint Customers continue to argue that the benefits of independent 
transmission company ownership that Applicants cite in support of the Proposed 
Transaction are speculative and do not provide a reasonable basis for approving a 
transaction that will “substantially increase” rates.213  Joint Customers criticize 
Applicants for relying on the purported benefits of the Proposed Transaction, but then 
responding that no showing of net benefits is required when protestors challenge the 
benefits themselves.214  Joint Customers also reject Applicants’ claim, in response to 
criticism of their projected financial savings from the Proposed Transaction, that Entergy 
is unlikely to refinance the debt because doing so would involve costs and other 
considerations.  Joint Customers allege that Applicants do not quantify these costs and 
fail to recognize that Entergy would, in any case, incur some of them in reducing and 
refinancing to close the Proposed Transaction.  Lastly, Joint Customers reiterate their 
claim that Applicants’ hold harmless commitments are inadequate and urge the 
Commission to require Applicants to protect customers from increases resulting from the 
proposed formula rate construct and to provide additional information that would permit 
customers and the Commission to calculate “just how large” the rate-driven increases will 
be.215 
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116. In response to Applicants’ claims regarding the potential for unauthorized 
parallel/loop flows, the SPP Transmission Owners reiterate their arguments that the loop 
flow issues must be evaluated as part of a holistic evaluation of the Proposed Transaction 
and Entergy integration into MISO.216  

117. Finally, several parties, including Joint Customers and the City of New Orleans, 
reiterate their concerns and arguments regarding the four transmission pricing zones 
proposal,217 and urge the Commission to address the proposal in these proceedings.218  

e.  Commission Determination  

118. As the Commission has explained on prior occasions, our analysis of rate effects 
under FPA section 203 differs from the analysis of whether rates are just and 
reasonable,219 which we are considering separately in our order on Applicants’ FPA 
section 205 filings and requests.  Our focus here, in this order, is on the effect that the 
Proposed Transaction itself will have on rates, whether that effect is adverse, and whether 
any adverse effect will be offset or mitigated by benefits that are likely to result from the 
Proposed Transaction.   

119. As an initial matter, as noted above, some protestors challenge how Applicants 
performed their effect on rates analysis, alleging that Applicants failed to consider certain 
changes that protestors claim are due to the Proposed Transaction.  Protestors focus on 
three components of the Proposed Transaction that they argue will result in adverse rate 
impacts:  the use of the MISO ROE; the proposed depreciation rates; and the proposed 
capital structure.  The Commission concludes that in the unique circumstances of this 
case, in which the company currently holding the assets to be acquired is in the process of 
joining an RTO, Applicants analyzed properly the effects of the Proposed Transaction on 
rates.  In addition, we find, based on the evidence in the record, that Applicants have 
demonstrated that the Proposed Transaction will not have an adverse effect on rates.  
Although rates will increase for some customers as a result of this transaction, Applicants 
have shown that the Proposed Transaction will result in offsetting benefits.  Further, 
pursuant to Applicants’ hold harmless commitments, as set out in the Application and 

                                              
216 SPP Transmission Owners Feb. 14 Answer at 2-5. 
217 See, e.g., Joint Customers Mar. 11 Answer at 27-37. 
218 See, e.g., City of New Orleans Mar. 11 Response at 2-4. 
219 See, e.g., Startrans IO, L.L.C., 122 FERC ¶ 61,307, at P 25 (2008); ALLETE, 

Inc., 129 FERC ¶ 61,174, at P 19 (2009). 
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clarified in Applicants February 22 Answer, customers will be held harmless from 
transaction-related costs for five years. 

120.  We first address protestors’ arguments that Applicants should have analyzed the 
effect of the MISO ROE on rates, and that Applicants’ analysis fails to consider the 
impacts of that change.  Contrary to protestors’ arguments, we find that the increase in 
ROE is a consequence of Entergy’s integration into MISO rather than the Proposed 
Transaction:  Entergy would adopt the MISO ROE irrespective of the Proposed 
Transaction, thus that change is due to the integration of the Entergy facilities into MISO, 
not the Proposed Transaction.220  The Commission notes that the Proposed Transaction is 
explicitly predicated upon the Entergy Operating Companies joining MISO,221 and 
Applicants’ analysis properly rests on this condition.  Accordingly, the Commission finds 
that it was reasonable for Applicants to base their effect on rates analysis on the Entergy 
Operating Companies’ proposed MISO ROE, as that is the ROE that the Entergy 
Operating Companies would use in MISO.    

121. As to the effect of the MISO ROE on rates, as we note in the concurrent order 
addressing Applicants’ FPA section 205 filings and requests, as members of MISO, the 
Entergy Operating Companies would, under Commission precedent, be entitled to the 
MISO ROE as part of their formula rates.  The Commission has stated: “[t]he 
Commission has approved a single base ROE for transmission-owning members of 
MISO” and “[t]ransmission-owning members of MISO are currently authorized to use a 
12.38 percent ROE for calculating their annual transmission revenue requirement.”222  
Accordingly, by joining MISO, the Entergy Operating Companies, as MISO 
                                              

220 We note that the Merger Agreement requires, as a precondition to closing the 
Proposed Transaction, that Entergy shall have received “‘all necessary approvals from 
state and federal regulatory authorities’” to allow Entergy to become a member of an 
RTO.  Applicants Feb. 22 Answer at 29 (citing and quoting Merger Agreement, section 
6.01(g)).  Applicants state that the Merger Agreement contemplates the Proposed 
Transaction closing in June 2013.  Application at 81.  Entergy is anticipated to integrate 
fully into MISO effective December 19, 2013.  

221 As Applicants have stated: “The [Proposed Transaction]…is predicated on the 
Entergy Operating Companies obtaining the required regulatory approvals to join 
MISO….”  Applicants February 22 Answer at 28-29.  Further, the Merger Agreement 
requires, as a precondition to closing the Proposed Transaction that Entergy shall have 
received “‘all necessary approvals from state and federal regulatory authorities’” to allow 
Entergy to become a member of an RTO.  Applicants Feb. 22 Answer at 29 (citing and 
quoting Merger Agreement, section 6.01(g)). 

222 DATC Midwest Holdings, LLC, 139 FERC ¶ 61,224, at P 83 (2012).  
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Transmission Owners, would be entitled to the 12.38 percent MISO ROE.  Likewise, 
since ITC Holdings will also become a MISO Transmission Owner with respect to the 
Entergy transmission facilities if the Proposed Transaction closes, the New ITC 
Operating Companies would also be entitled to the 12.38 percent MISO ROE as part of 
their formula rates.223  Thus, there would be no difference in the ROEs in the Entergy 
Operating Companies’ and the New ITC Operating Companies’ proposed MISO formula 
rates that Applicants would need to account for as part of their effect on rates analysis.  
The Commission finds that, in the unique circumstances of this case, Applicants’ effect 
on rates analysis was appropriate.     

122. The City of New Orleans argues that the Commission cannot determine whether 
the Proposed Transaction will have an adverse effect on rates without examining the 
impact of the four transmission pricing zones construct proposed by Entergy in the TPZ 
Filing.224  We disagree.  As with adoption of the MISO ROE, the Commission finds that 
the four transmission pricing zones construct is a consequence of Entergy’s integration 
into MISO, not the Proposed Transaction, and is therefore being addressed in the 
companion order on Applicants’ FPA section 205 filings and requests and under the FPA 
section 205 standard of review.  As Applicants state in the Application, Entergy proposes 
the use of the four transmission pricing zones in MISO, and ITC Holdings will adopt the 
same transmission pricing zones.225  Accordingly, any effects of the four transmission 
pricing zones are not due to the Proposed Transaction.  Likewise, the Commission 
concludes that any unauthorized parallel/loop flows that may or may not result from 
Entergy’s integration into MISO are also not due to the Proposed Transaction.   

123. We also find that the proposed depreciation rates for the transmission assets in the 
states of Arkansas, Louisiana, Mississippi and Texas under ITC Holdings’ ownership226 
will not have an adverse effect on rates.  Although the Commission is setting for hearing 
in the concurrent order addressing Applicants’ FPA section 205 filings and requests the 
depreciation rates proposed by the New ITC Operating Companies, the proposed 
depreciation rates do not change the amount of the costs to be recovered through those 

                                              
223 In the companion order issued concurrently with this order addressing 

Applicants’ FPA section 205 filings and requests, the Commission concludes that the 
New ITC Operating Companies are also entitled to the MISO ROE based on Commission 
precedent, and that challenges to the MISO ROE must be made in a separate proceeding. 

224 City of New Orleans Jan. 22 Protest at 10.   
225 Application at 25. 
226 Id. at 74. 
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rates, but rather the timing of recovery of those costs.  Accordingly, the proposed 
depreciation rates will not have an adverse effect on rates. 

124. Although Applicants have acknowledged that the Proposed Transaction will have 
an effect on rates due to the use of an actual capital structure targeting 60 percent equity 
and 40 percent debt,227 we agree with Applicants’ conclusion that those effects are offset 
by the benefits of independent transmission company ownership over the Entergy 
transmission facilities.  As Applicants note, the Proposed Transaction will benefit 
customers in the Entergy footprint and bring an independent transmission company to a 
region that has not experienced the benefits of independent transmission ownership.228  
We agree with Applicants that transferring Entergy’s transmission facilities to ITC 
Holdings will strengthen the Entergy Operating Companies’ focus on generation and 
distribution.229  Further, we note that the benefits discussed below are over and above any 
benefits that will result from Entergy’s integration into MISO.  In other words, these 
benefits are due to ownership of Entergy’s transmission assets by an independent 
transmission company, and are benefits that are not attributable to Entergy’s integration 
into MISO.  

125. The Commission has noted the benefits that the independent transmission 
company business model can provide on previous occasions.  Specifically, the 
Commission has noted that “[b]y eliminating the competition for capital between 
generation and transmission functions and thereby focusing only on transmission 
investment, the Transco model responds more rapidly and precisely to market signals 
indicating when and where transmission investment is needed.”230  As Applicants 
explain, ITC Holdings’ only business is electric transmission, and the company “is 
structured to be free from influence by entities that buy or sell energy as a commodity”; 
does not own generation or distribution assets (or fuel suppliers); and makes no retail or 
                                              

227 Id. at 24-25.  According to Exhibit No. ITC-202 of the Application, the 
difference in gross revenue requirement under ITC Holdings’ ownership due to the 
change in capital structure is $56.1 million.  Errata to Application, Exhibit No. ITC-202: 
Illustrative 2014 Rate Effect Schedule for Wholesale Customers Charged the OATT 
Rate, ln.26.  As discussed more fully below, Applicants state that this amount would be 
reduced by credit quality savings stemming from the difference in credit ratings between 
ITC Holdings and Entergy.  

228 Application, Exhibit No. ITC-100: Welch Test. at 13:13-14.  
229 Id. at 13:15-17. 
230 Startrans IO, L.L.C., 122 FERC ¶ 61,307, at P 27 (2008).  See also ITC 

Holdings-IPL, 121 FERC ¶ 61,229 at P 123; ITC Midwest LLC, 133 FERC ¶ 61,169,      
at P 23 (2010) (ITC Midwest). 
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wholesale electricity sales.231  The ITC Holdings Policy on Independence and Articles of 
Incorporation, which restrict potential ownership of stock in the company by market 
participants, also bolster and help maintain ITC Holdings’ independence.232  

126.   Applicants note that ITC Holdings’ focus on transmission has led to improved 
transmission investments, particularly where ITC Holdings has acquired transmission 
systems.  With respect to transmission systems that it has previously acquired, Applicants 
state that ITC Holdings has “completed capital projects targeted at remediating the effects 
of decades of underinvestment, improving reliability, providing non-discriminatory 
access to transmission, promoting competition in electric energy markets and facilitating 
interconnection of new generation and load.”233  Applicants explain that ITC Holdings’ 
independent transmission company business model has supported capital investments 
across all of the operating companies, and those investments totaled approximately $3 
billion from the company’s start in early 2003 through June 30, 2012.234  Applicants also 
provide examples of projects that ITC Holdings has undertaken that reduce congestion 
and strengthen reliability.235  Applicants state that if the Proposed Transaction closes, 
ITC Holdings would also be focused on investing in the Entergy transmission system.236 

127. Applicants provide evidence that ITC Holdings begins to address existing issues 
and improve the transmission systems that it acquires within a short period of time after 
acquiring a transmission system.  Applicants’ evidence shows that, within three years of 
acquiring transmission systems, ITC Holdings has achieved improvements in sustained 
outages caused by transmission system equipment.  ITCTransmission achieved a           
55 percent improvement between 2005 and 2011 in sustained outages caused by 

                                              
231 Application, Exhibit No. ITC-100: Welch Test at 18:14-20.  Applicants also 

note that ITC Holdings is not owned by integrated utility companies or affiliated with 
them in any way.  Id. at 19:18-19. 

232 Id. at 19:5-19 to 20:1-18. 
233 Id. at 27:5-10.  See also Application, Exhibit No. ITC-300: Prepared Direct 

Testimony of Jon C. Jipping on Behalf of ITC Holdings Corp. (Jipping Test.) at 10:9-21 
to 11:1-10.  Applicants note that these investments were fully vetted as part of the 
applicable RTO planning process.  Application, Exhibit No. ITC-100: Welch Test.         
at 27:9-10. 

234 Application, Exhibit No. ITC-200: Bready Test. at 15:4-9.  
235 Application, Exhibit No. ITC-100: Welch Test. at 27:18-22 to 29:1-12.  
236 Id. at 31:15-16 to 32:1-9. 
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transmission system equipment;237  Michigan Electric Transmission achieved a 13 
percent sustained outage improvement between 2008 and 2011;238 and ITC Midwest 
achieved a 58 percent sustained outage improvement between 2008 and 2011.239  In 
addition, Applicants have shown that they can put in new transmission assets quickly.  
For instance, ITCTransmission completed the Jewell-Spokane project in 2004, one year 
after ITCTransmission became an ITC company in 2003.240  Finally, ITC Holdings’ 
usage of standard equipment when possible drives greater efficiencies in cost and 
installation time. 241 

128. Applicants claim that the independent transmission company model provides 
greater financial strength for transmission investment.  First, as noted above, Applicants 
state that there is no internal competition for capital or other resources as with other 
business models.  Second, Applicants state that ITC Holdings has been able to maintain a 

                                              
237 Application, Exhibit No. ITC-300: Jipping Test. at 13:3-5.  ITCTransmnission 

has been an ITC Holdings company since 2003.  Id. at 12:13.  The outage data comes 
from the SGS Statistical Services' Transmission Reliability Benchmarking Study, the 
largest independent benchmarking comparison forum for electric transmission reliability, 
which rated the companies for sustained outages performance per circuit (Number of 
Sustained Outages per Circuit) as well as for the average duration of circuit outages (in 
minutes).  Id. at 12:7-11. 

238 Application, Exhibit No. ITC-300: Jipping Test. at 13:5-6.  ITC Holdings 
acquired Michigan Electric Transmission in 2006.  Id. at 12:13.  ITCT and METC are 
within the top ten percent of best rated companies for both metrics – sustained outages 
performance per circuit and average duration of circuit outages – and outperform both 
their region and their peer group in both categories.  Id. at 12:7-11 

239 Application, Exhibit No. ITC-300: Jipping Test. at 13:5-6.  As noted earlier, 
ITC Holdings acquired ITC Midwest in December 2007 and began operating and 
maintaining the system in 2009. 

240 Applicants explain that the Jewell-Spokane project was originally identified in 
1988 by the previous owner of the ITCTransmission assets, but that the owner opted to 
operate around the constrained facility instead of relieving the constraint.  According to 
Applicants, the project was a one-time $10.2 million investment that was “estimated to 
provide annual net benefits of over $60 million, with a benefit to the [ITCTransmission] 
footprint alone of over $64 million.”  Application, Exhibit No. ITC-100: Welch Test.     
at 29:5-12.   

241 See, e.g., Application, Exhibit No. ITC-100: Welch Test. at 32:12 -33:5. 
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strong balance sheet, steady cash flow, and solid investment grade ratings.242  Applicants 
state that the financial strength of ITC Holdings’ operating companies has reduced the 
cost of debt and improved access to cost-effective capital, especially during periods of 
market turmoil, such as during the 2008-2009 credit crisis.243   

129. According to Applicants, ITC Holdings’ strong credit ratings also attract a larger 
pool of investors that are willing to invest in ITC Holdings and in its operating 
companies’ subsidiaries’ debt.  Applicants note that, given the capital intensive nature of 
transmission investment, solid investment grade credit ratings are critical as they enable 
ITC Holdings to regularly access the debt capital market at lower costs, which are 
ultimately reflected in the operating companies’ transmission rates.244  Applicants expect 
ITC Holdings’ enhanced credit quality to yield debt financing savings of approximately 
$30 million to $34 million in 2014 for the New ITC Operating Companies in their first 
full year under ITC Holdings ownership.245  Applicants claim that these savings are 
measured in comparison to the forecasted interest expense for the transmission business 
under Entergy ownership over the same time period, and are a direct result of the 
difference in credit quality between what is anticipated for the New ITC Operating 
Companies and the current Entergy Operating Companies.  Applicants estimate that over 
a five-year period, the debt cost savings for the New ITC Operating Companies will 
range from approximately $159 million to $197 million (in nominal dollars).246  

130. With respect to transmission planning, Applicants also note that ITC Holdings’ 
independence promotes better communication among stakeholders and that the ITC 
Holdings’ operating companies go above and beyond the requirements of MISO’s 
transmission planning process.247 

131. In light of this evidence, which demonstrates that ownership of the Entergy 
transmission assets by an independent transmission company will provide benefits over 
and above the benefits stemming from Entergy’s integration into MISO, we find that the 
                                              

242 Id. at 37:10-12.  
243 Application, Exhibit No. ITC-200: Bready Test. at 17:12-15. 
244 Id. at 19:3-9. 
245 Id. at 21:7-9. 
246 Id. at 21:13-16. 
247 Application, Exhibit No. ITC-100: Welch Test. at 23: 20-22 to 24:1.  See also 

Application, Exhibit No. ITC-800: Prepared Direct Testimony and Exhibits of Thomas H. 
Wrenbeck on Behalf of ITC Holdings Corp. (Wrenbeck Test.) at 15:10-14. 
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expected benefits of the Proposed Transaction are likely to outweigh the adverse impacts.  
Even assuming, as Joint Customers and the Louisiana Commission argue, that 
Applicants’ credit quality savings estimates are overstated, the evidence provided by 
Applicants demonstrates that the expected benefits of the Proposed Transaction will 
likely offset the effect on rates.    Applicants have not only demonstrated that the 
Proposed Transaction will result in benefits that offset the increase in gross revenue 
requirement due to the proposed capital structure, but that the Proposed Transaction will 
likely yield many different types of benefits.  

132. We also rely on the following representations from Applicants, and accept 
Applicants’ following commitments, on behalf of the New ITC Operating Companies and 
the Entergy Operating Companies.  As noted above, with respect to the New ITC 
Operating Companies, Applicants explain that the New ITC Operating Companies will 
not have any wholesale requirements customers, and that, as a consequence, the ITC 
ratepayer hold harmless commitments are focused on the wholesale transmission rates to 
be charged by the New ITC Operating Companies.  Applicants state as follows:    

The Transaction will result in goodwill for Generally Accepted Accounting 
Principles (“GAAP”) accounting purposes at each of the New ITC 
Operating Companies.  The New ITC Operating Companies commit not to 
recover any acquisition premium or goodwill in rates. …  

Furthermore, ITC commits for a period of five years to hold the New ITC 
Operating Companies’ transmission customers harmless from Transaction-
related costs. Specifically, ITC commits that the New ITC Operating 
Companies will not collect through transmission rates any Transaction-
related costs that exceed demonstrated Transaction-related savings, for a 
period of five years. …  

Finally, rates under Grandfathered Agreements (GFAs) for transmission 
service will be unaffected by the Transaction. Because GFAs will be 
honored, there will be no changes in pricing provisions, ownership 
arrangements or other aspects of these contracts as a result of the 
Transaction.248 

133. In Applicants February 22 answer, Applicants clarify that the cost of debt for the 
planned recapitalization of ITC Holdings will not be recovered in the New ITC Operating 
Companies’ transmission rates.  Specifically, Applicants explain that:  

                                              
248 Application at 22-23 (internal citations omitted).  
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The assumption in the [City of New Orleans Jan. 22 Protest] that the cost of 
debt used for the planned recapitalization of ITC Holdings prior to closing 
the Transaction would be included in the formula rate is incorrect.  These 
costs will not be recovered in [the New ITC Operating Companies’] rates 
because: 1) the recapitalization will occur at the holding company level; 2) 
the recapitalization will be financed with senior unsecured debt sold by ITC 
Holdings; and 3) dividend payments also will be made at the holding 
company level. …  

First, ITC Holdings, and not [the New ITC Operating Companies], will 
effectuate the recapitalization.  Any special dividend to effectuate the 
recapitalization (or, in the alternative, a share repurchase or some 
combination thereof) will not be paid by [the New ITC Operating 
Companies], whose transmission rates will be regulated by the 
Commission; it will be paid by ITC Holdings and thus cannot be recovered 
through transmission rates.  Thus, any special dividend will have no impact 
on rates.  Second, and similarly, debt raised to effectuate the 
recapitalization will be raised by ITC Holdings and not by [the New ITC 
Operating Companies].  Thus, that debt cannot be recovered through 
transmission rates and will have no impact on rates. … 

Lastly, the debt raised by [the New ITC Operating Companies] will not be 
used to effectuate the recapitalization of ITC Holdings, but to refinance the 
debt that will be assumed from [the Entergy Wires Subs].  That debt raised 
by [the Entergy Wires Subs] will provide funds to the Entergy Operating 
Companies in exchange for their transmission assets.  The Entergy 
Operating Companies will use those funds to repay historic debt.  Thus, in 
effect, the debt raised by [the New ITC Operating Companies] will 
“replace” the historic debt of the Entergy Operating Companies.249  

134. In finding that the Proposed Transaction is consistent with the public interest, we 
accept and rely on Applicants’ commitments with respect to the transmission rates of the 
New ITC Operating Companies, as stated in the Application and clarified in Applicants’ 
February 22 answer.  Further, we find that these commitments adequately address the 
concerns raised by protestors on this issue that are properly within the scope of this 
proceeding. 

135. With respect to the Entergy Operating Companies, Applicants state that the effect 
of the Proposed Transaction on the Entergy Operating Companies is the converse of the 
New ITC Operating Companies.  As the Entergy Operating Companies are transferring 
                                              

249 Applicants Feb. 22 Answer at 38-40.  
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their transmission assets and transmission business to ITC Holdings through the Proposed 
Transaction, the Entergy Operating Companies’ commitments do not address 
transmission service or rates.  Applicants state that “there will be no acquisition premium 
or goodwill recorded on the books of the Entergy Operating Companies as a consequence 
of the Transaction and thus no potential for the Entergy Operating Companies to recover 
such items in wholesale power rates.”250  Applicants also state that:  

With respect to cost-based wholesale requirements rates, the Entergy 
Applicants are willing to make the same commitments as made above by 
ITC.  Specifically, the Entergy Applicants commit that for a period of five 
years, they will not seek to include Transaction-related costs in the Entergy 
Operating Companies’ cost-based wholesale requirements rates revenue 
requirements, except to the extent the Entergy Operating Companies can 
demonstrate that Transaction-related savings are equal to or in excess of all 
of the Transaction-related costs so included. …This hold harmless 
commitment applicable to the Entergy Operating Companies is identical to 
the commitment described above applicable to the new ITC Companies’ 
wholesale transmission rates.251 

136. As above, in finding that the Proposed Transaction is consistent with the public 
interest, we accept and rely on Applicants’ commitments with respect to the cost-based 
wholesale requirements rates of the Entergy Operating Companies, as stated in the 
Application and clarified in Applicants’ February 22 answer.  Further, we find that these 
commitments adequately address the concerns raised by protestors on this issue that are 
properly within the scope of this proceeding.  

137. We interpret Applicants’ statements in the Application and Applicants      
February 22 Answer to mean that Applicants will not collect from the New ITC 
Operating Companies’ transmission customers, for a period of five years, any 
transaction-related costs, which we have interpreted to include all transaction-related 
costs, not only costs related to consummating the transaction, to the extent that such costs 
exceed transaction related savings.  With respect to the Entergy Operating Companies, 
we interpret Applicants’ statements in the Application and Applicants’ February 22 
answer to mean that Applicants will not seek to include in the Entergy Operating 
Companies’ cost-based wholesale requirements rates revenue requirements, for a period 
of five years, any transaction-related costs, which we have interpreted to include all 
transaction-related costs, not only costs related to consummating the transaction, to the 
extent that such costs exceed transaction related savings.  The Commission has also 
                                              

250 Application at 32-33. 
251 Application at 32-33. 
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interpreted hold harmless commitments to apply to transition costs, both capital and 
operating, incurred to achieve merger synergies.252  The Commission will be able to 
monitor Applicants’ hold harmless commitments under its authority under section 301(c) 
of the FPA253 and the books and records provision of the Public Utility Holding 
Company Act 2005,254 and the commitments are fully enforceable based on the 
Commission’s authority under FPA section 203.  Furthermore, Applicants have 
confirmed that the cost of debt for the recapitalization of ITC Holdings will not be 
recovered in the New ITC Operating Companies transmission rates, and the Commission 
will require Applicants to abide by the explanation provided in their February 22 answer.   

138. The Commission has found that a hold harmless commitment is enforceable and 
administratively manageable if customers have an opportunity to scrutinize costs before 
they are included in the formula rate, and therefore are able to alert the Commission to 
costs that might be transaction-related.255  If the New ITC Operating Companies or the 
Entergy Operating Companies seek to recover transaction-related costs through their 
transmission rates or their cost-based wholesale requirements rates revenue requirements, 
respectively, within five years after the Proposed Transaction is consummated, they must 
submit a compliance filing that details how they are satisfying the hold harmless 
requirement.  If the New ITC Operating Companies or the Entergy Operating Companies 
seek to recover transaction-related costs in an existing formula rate that allows for such 
recovery, then that compliance filing must be filed in the FPA section 205 docket in 
which the formula rate was approved by the Commission, as well as in the instant FPA 
section 203 docket.256  We also note that, if the New ITC Operating Companies or the 
Entergy Operating Companies seek to recover transaction-related costs in a filing, 
whereby the New ITC Operating Companies or the Entergy Operating Companies are 
proposing a new rate (either a new formula rate or a new stated rate), then that filing must 
be made in a new FPA section 205 docket as well as in the instant FPA section 203 
docket.257  The Commission will notice such filings for public comment.  In such filings, 

                                              
252 See, e.g., Exelon Corp., 138 FERC ¶ 61,167 at P 118.  
253 16 U.S.C. § 825(c). 
254 42 U.S.C. § 16452 (2006).  
255 See, e.g., ITC Midwest, 133 FERC ¶ 61,169 at P 25.  
256 In this case, the filing would be a compliance filing in both the FPA section 203 

and 205 dockets. 
257 In this case, the filing would be a compliance filing in the FPA section 203 

docket, but a rate application in the FPA section 205 docket. 
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the New ITC Operating Companies or the Entergy Operating Companies must: (1) 
specifically identify the transaction-related costs they are seeking to recover; and (2) 
demonstrate that those costs are exceeded by the savings produced by the transaction, in 
addition to any requirements associated with filings made under FPA section 205.  Such a 
hold harmless commitment will protect the transmission customers of the New ITC 
Operating Companies and the Entergy Operating Companies’ customers paying cost-
based wholesale requirements rates from being adversely affected by the Proposed 
Transaction.258 

139. Accordingly, we reject City of New Orleans’ claims that the Commission would 
only permit Applicants to recover transaction-related costs after the hold harmless period 
and then only to the extent that the New ITC Operating Companies can demonstrate the 
savings exceed the costs when it files under FPA section 205.  As stated above, if the 
New ITC Operating Companies seek to recover transaction-related costs within five years 
after the Proposed Transaction is consummated, they must submit a compliance filing 
that details how they are satisfying the hold harmless commitment.  As explained above, 
the procedures for recovering these costs are different based on whether they will be 
recovered through an existing formula rate or a new rate (a formula or a stated rate).  

140. Finally, the Commission declines to impose additional hold harmless requirements 
as suggested by protestors.  Applicants have demonstrated that the benefits of the 
Proposed Transaction will offset the impact on rates, and the hold harmless commitment 
offered by Applicants will further protect customers from any impacts of the Proposed 
Transaction.  

3. Effect on Regulation 

a.  Applicants’ Analysis  

141. According to Applicants, the Proposed Transaction will have no adverse effect on 
regulation by the Commission because the rates, terms and conditions of service for 
wholesale customers served by the transmission facilities to be transferred from Entergy 
to ITC Holdings will continue to be regulated by the Commission.  Applicants also 
contend that the Proposed Transaction does not raise any concerns with regard to state 
regulation.  Applicants explain that, at the retail rate level, the Entergy Operating 
Companies will continue to be regulated by state commissions in states where the 
companies serve retail load, as well as by the City of New Orleans, while the 
Commission will continue to have jurisdiction over transmission services.  

                                              
258 See ITC Midwest LLC, 133 FERC ¶ 61,169 at PP 24-25; FirstEnergy Corp., 

133 FERC ¶ 61,222, at P 63 (2010); PPL Corp., 133 FERC ¶ 61,083, at PP 26-27 (2010). 
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b.  Comments and Protests  

142. Protestors question whether the Proposed Transaction will have an adverse effect 
on regulation.  The Texas Industrial Entergy Consumers, for example, express concern 
that the Application may result in a loss of state jurisdiction over transmission rates 
without any measurable benefit to Entergy’s retail customers.259  The Arkansas Electric 
Energy Consumers express similar concerns.260  Some state commissions have raised 
concerns regarding conditions that they have imposed as part of their approval of 
Entergy’s integration into MISO and concerns relating to ongoing state proceedings on 
the Proposed Transaction.261     

c.  Commission Determination 

143. We find no evidence that either state or federal regulation will be impaired by the 
Proposed Transaction.  The Commission’s review of a transaction’s effect on regulation 
focuses on ensuring that the transaction does not result in a regulatory gap at the federal 
or state level.262  We find that the Proposed Transaction will not create a regulatory gap at 
the federal level because the Commission will retain its regulatory authority over the 
companies after the transaction.  Specifically, as Applicants note, the rates, terms and 
conditions of service for wholesale customers served by the transmission facilities to be 
transferred from Entergy to the New ITC Operating Companies will continue to be 
regulated by the Commission.  With respect to state commission arguments regarding 
conditions that they have imposed as part of their approval of Entergy’s integration into 
MISO and concerns regarding ongoing state proceedings, we find that nothing in the 
Commission’s disposition of the Application will interfere with the exercise of state 
regulatory commission jurisdiction over Entergy’s integration into MISO or the Proposed 
Transaction. 

144. The Commission stated in the Merger Policy Statement that it ordinarily will not 
set the issue of the effect of a transaction on state regulatory authority for a trial-type 
hearing where a state has authority to act on the transaction.  However, if the state lacks 
this authority and raises concerns about the effect on regulation, the Commission stated 
that it may set the issue for hearing, and that it will address such circumstances on a case-

                                              
259 Texas Industrial Energy Consumers Jan. 22 Comments at 2.   
260 Arkansas Electric Energy Consumers Jan. 22 Initial Comment at 2.   
261 See, e.g., Louisiana Commission Jan. 22 Protest at 2; Arkansas Commission 

Feb. 6 Answer at 5. 
262 Merger Policy Statement, FERC Stats. & Regs. ¶ 31,044 at 30,124. 
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by-case basis.263  We note that no state commission has requested that the Commission 
address the issue of the effect of the Proposed Transaction on state regulation.  Further, 
the Entergy Operating Companies will continue to be regulated at the retail level by state 
commissions in states where the Entergy Operating Companies serve retail load, and the 
City of New Orleans. 

145. Accordingly, the Commission finds that the Proposed Transaction will not have an 
adverse effect on regulation.  

4. Cross-subsidization 

a. Applicants’ Analysis 

146. Applicants state that the Proposed Transaction does not present the type of 
concerns with cross-subsidization that typically are associated with transactions that 
involve traditional vertically integrated public utilities.  First, Applicants explain that the 
New ITC Operating Companies will be independent stand-alone transmission companies 
that will not be affiliated with any traditional public utility company that engages in sales 
and distribution of electric power to captive retail customers.264  Applicants also note that 
the New ITC Operating Companies will also not be affiliated with any associate 
companies engaged in unregulated businesses that could be cross-subsidized.  

147. With respect to the Entergy Operating Companies, Applicants state that the 
companies will not have any transmission customers or provide any transmission service, 
other than certain ancillary services to be provided during the short period of time 
between the closing of the Proposed Transaction and the Entergy Operating Companies’ 
entry into the MISO market.265   

148. Further, Applicants provide assurance that, based on facts and circumstances 
known or that are reasonably foreseeable, the Proposed Transaction will not result in 
cross-subsidization of a non-utility associate company or pledge or encumbrance of 
utility assets for the benefit of an associate company.  Applicants verify that the Proposed 
Transaction will not result in “transfer of facilities between a traditional public utility 
associate company that has captive customers or that owns or provides transmission  

                                              
263 Id. at 30,125. 
264 Application at 35. 
265 Application at 35.   
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service over jurisdictional transmission facilities, and an associate company.”266  With 
respect to this verification, Applicants state that “[a]t its most basic, the Proposed 
Transaction involves the transfer of jurisdictional transmission facilities between Entergy 
and ITC, two unaffiliated companies.”267  Applicants note that certain intra-corporate 
transfers of the transmission assets will occur, but solely for the purpose of effectuating 
the Proposed Transaction.  Applicants state that it is not reasonably foreseeable that the 
Proposed Transaction will give rise to any transfer of facilities among associate 
companies in the future.   

149. Applicants also verify that the Proposed Transaction will not result in “new 
issuances of securities by traditional public utility associate companies that have captive 
customers or that own or provide transmission service over jurisdictional transmission 
facilities, for the benefit of an associate company.”268  Applicants explain that while the 
Proposed Transaction contemplates the incurrence of indebtedness by Entergy Mid South 
and the Entergy Wires Subs and the issuance of debt securities by the New ITC 
Operating Companies to refinance the debt assumed from Entergy Mid South and the 
Entergy Wires Subs, these issuances will be undertaken for the purpose of financing and 
completing the Proposed Transaction and establishing the capital structure of the New 
ITC Operating Companies.  Applicants state that the issuances are not for the benefit of 
any associate company.  Applicants note that the Entergy Operating Companies, the 
Entergy Wires Subs and the New ITC Operating Companies will seek Commission 
approval pursuant to FPA section 204 to issue securities and incur indebtedness in 
connection with the Proposed Transaction, and that the Commission will thus have the 
opportunity to review the issuances.269  Applicants state that it is reasonably foreseeable 
that the New ITC Operating Companies may, in the future, seek authorization from the 
Commission for the issuance of securities or incurrence of indebtedness, but observe that 
such issuances would be subject to the requirements of FPA section 204. 

                                              
266 Application, Exhibit M: Assurance, Based on Facts and Circumstances Known 

or that are Reasonably Foreseeable, that the Proposed Transaction will not Result in 
Cross-Subsidization of a Non-Utility Associate Company or Pledge or Encumbrance of 
Utility Assets for the Benefit of an Associate Company (Exhibit M). 

267 Application at 36. 
268 Application, Exhibit M. 
269 Application at 36-37.  Applicants further state that the applications for approval 

under FPA section 204 will demonstrate compliance with the requirements of Westar 
Energy, Inc., 102 FERC ¶ 61,186, order on reh’g, 104 FERC ¶ 61,018 (2003).  The 
Commission approved Applicants’ FPA section 204 requests on May 16, 2013.  See n.15, 
supra.  
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150. Applicants verify that the Proposed Transaction will not result in “new pledges or 
encumbrances of assets of a traditional public utility associate company that has captive 
customers or that owns or provides transmission service over jurisdictional transmission 
facilities, for the benefit of an associate company.”270  Applicants reiterate that any new 
pledges or encumbrances of assets entered into by the Entergy Operating Companies or 
the New ITC Operating Companies will be for the purpose of completing the Proposed 
Transaction, not for the benefit of an associate company, and will be subject to approval 
by the Commission pursuant to FPA section 204, as would any future pledges or 
encumbrances of the transmission assets.  In addition to this verification, Applicants 
request waiver of the requirement to list all current pledges and encumbrances of assets 
for the Entergy Operating Companies that will not be transferred to the New ITC 
Operating Companies, claiming that such information is not necessary for the 
Commission to determine whether the Proposed Transaction is consistent with the public 
interest.  Applicants state that “there will be no pledge or encumbrances on the 
transmission assets being transferred to the New ITC Operating Companies other than 
those that will be entered into the future, and the Commission will have the opportunity 
to review those pledges and encumbrances as part of its review of the [FPA] [s]ection 
204 application described above.”271  Applicants conclude that, accordingly, at this time 
there are no pledges or encumbrances on the assets of the New ITC Operating Companies 
for the Applicants to provide with the Application.   

151. Finally, Applicants verify that the Proposed Transaction will not result in “new 
affiliate contacts [sic] between non-utility associate companies and traditional public 
utility associate companies that have captive customers or that own or provide 
transmission service over jurisdictional transmission facilities, other than non-power 
goods and services agreements subject to review pursuant to FPA Section 205 and 
206.”272  Applicants state that all of the operating companies in the ITC holding company 
structure are public utilities and independent transmission companies, and that any future 
affiliate contracts among such associate companies related to services over which the 
Commission has jurisdiction would be subject to Commission review under FPA    
section 205.  

                                              
270 Application, Exhibit M.  
271 Application at 38. 
272 Application, Exhibit M.  The Commission assumes that Applicants intended to 

verify that the Proposed Transaction will not result in “new affiliate contracts” rather than 
“contacts” in Exhibit M, as the Application states that the Proposed Transaction does not 
provide for any new affiliate contracts between non-utility associate companies.  
Application at 38. 
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b. Protests and Comments  

152. No parties allege that the Proposed Transaction will lead to cross-subsidization or 
any pledge or encumbrance of utility assets for the benefit of an associate company.  

c. Commission Determination  

153. Based on the representations as presented in the Application, we find that the 
Proposed Transaction will not result in cross-subsidization, or the pledge or encumbrance 
of utility assets for the benefit of an associate company.273   

C. Other Issues and Approvals 

1. Employee Matters Agreement and Extension of Time for 
Disposition of Stock by Employees  

a. Applicants’ Analysis 

154. As noted above, Applicants state that, as part of the Proposed Transaction, a 
“significant number of employees” will move from Entergy to ITC Holdings.274  
Applicants explain that the Employee Matters Agreement, which is among ITC Holdings, 
Entergy Mid South and Entergy Services, allocates among the parties to the agreement 
“certain assets, liabilities and responsibilities regarding employee matters, benefits and 
programs”275 and sets forth the process by which it will be determined which employees 
of the Entergy Operating Companies and Entergy Services will become employees of 
ITC Holdings. 

155. According to Applicants, section 4.4 of the Employee Matters Agreement provides 
that, subject to Commission approval, employees transferring from Entergy to ITC 
Holdings will have twelve months to divest their Entergy stock.276  Applicants explain 
that under the ITC Holdings Policy on Independence, all members of the company’s 
                                              

273 See also ITC Arkansas LLC, 143 FERC ¶ 61,123 (2013); Entergy Arkansas, 
Inc., 143 FERC ¶ 61,124 (2013); Transmission Co. Arkansas, LLC, 143 FERC ¶ 61,125 
(2013).  In these orders, the Commission approved several requests by Applicants under 
FPA section 204. 

274 Application, Exhibit No. ITC-100: Welch Test.  at 19:16-19.  
275 Application at 14. 
276 Application at 14.  See also Application, Exhibit No. ITC-101: ITC Holdings 

Corp. Policy on Independence at 3. 
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Board of Directors, management, and employees are prohibited from having “‘any direct 
financial interest in, or a financial conflict of interest with, any Market Participant, or an 
Affiliate of any Market Participant.’”277  Although new employees are ordinarily required 
to divest any stock held in market participants within six months, the Employee Matters 
Agreement would extend this period for six additional months, giving Entergy employees 
transferred to ITC Holdings a total of twelve months to divest any Entergy stock that they 
own.  Applicants request that, in light of the “significant number of employees moving 
from Entergy to [ITC Holdings],”278 the Commission approve this extension of the 
regular six month deadline for disposal by these new ITC Holdings employees of their 
stock in market participants given “the unique circumstances” of the Proposed 
Transaction.279   

b. Protests 

156. Joint Customers question ITC Holdings’ ability to remain independent after the 
transfer of a large number of employees from Entergy.  Specifically, Joint Customers 
explain that the proposed Appendix I Agreement would transfer certain responsibilities 
from MISO to ITC Holdings, but that ITC Holdings will have a vested, non-independent 
interest in the outcome of the planning and operation of the Midsouth area of the 
transmission grid.280  Joint Customers state that the employees transferred from Entergy 
to ITC Holdings will constitute a majority of ITC Holdings’ employees,281 and argue that 
Applicants have not demonstrated that these employees would be able to carry out 
impartially studies for the availability of service or transmission planning.282  

                                              
277 Application, Exhibit No. ITC-100: Welch Test. at 19: 10-13 (quoting Exhibit 

No. ITC-101: ITC Holdings Corp. Policy on Independence at 3).  
278 Id. at 19:16-19. 
279 Application at 14.  We note that, while the Application speaks in terms of 

extending to twelve months the period in which the new ITC Holdings employees would 
be required to dispose of “their stock in market participants,” under the terms of section 
4.4 of the Employee Matters Agreement, the extension to twelve months would only 
apply to their disposition of Entergy stock. 

280 Joint Customers Jan. 22 Protest at 96.  Midsouth refers to the area of MISO that 
will be served by the Entergy transmission facilities.  

281 Joint Customers Jan. 22 Protest at 97. 
282 Joint Customers Jan. 22 Protest at 97. 
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c. Applicants’ Answer 

157. Applicants reject Joint Customers’ suggestions that ITC Holdings will not remain 
fully independent after the Proposed Transaction.  Applicants respond that there is no 
question that employees transferred to ITC Holdings will be independent because after 
the transfer they will be bound by the ITC Holdings Policy on Independence.283 

d. Commission Determination 

158. We reject without prejudice Applicants’ request to extend the deadline for new 
employees to dispose of their stock by six months.  First, we note that Applicants’ 
description of the scope of the extension is inconsistent.  While Applicants state in the 
Application that the extension is for “disposal by the new ITC employees of their stock in 
market participant,”284 section 4.4 of the Employee Matters Agreement seems to apply 
only to “Entergy Common Stock.”285  Second, other than “the unique circumstances” of 
the Proposed Transaction and the large number of Entergy employees transferring to ITC 
Holdings, Applicants have provided no support for granting the six month extension 
provided for in the Employee Matters Agreement.  Accordingly, our rejection of 
Applicants’ request is without prejudice to Applicants making a new filing that clarifies 
and explains the extension they seek, and that also explains why the extension to dispose 
of the stock is needed.   

159. We also find that Joint Customers’ concerns regarding the effect of transferring 
Entergy employees to ITC Holdings are unfounded.  In addition to abiding by the ITC 
Holdings Policy on Independence, all new employees of ITC Holdings will be required to 
comply with MISO’s requirements and processes for determining availability of service 
and transmission planning.286  Accordingly, we do not share Joint Customers’ concerns 
that the Entergy employees transferring to ITC Holdings will compromise ITC Holdings’ 
independence. 

                                              
283 Applicants Feb. 22 Answer at 53, n.78. 
284 Application at 14. 
285 Application, Exhibit No. I-3: Employee Matters Agreement, section 4.4. 
286 See also ITC Holdings Corp, et al., 143 FERC ¶ 61,257 (2013) and Midwest 

Independent Transmission System Operator, Inc., 143 FERC ¶ 61,258 (2013). 
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2. Exchange Trust Election  

a. Applicants’ Analysis 

160. As explained above, under the terms of the Merger Agreement and as part of the 
Proposed Transaction, Entergy may make an exchange trust election.  Applicants explain 
that, at least 30 days prior to the closing of the Proposed Transaction, Entergy may elect 
to retain and subsequently transfer to the Exchange Trust, an irrevocable trust, the 
number of limited liability company membership common units in Entergy Mid South 
that would convert in the Proposed Transaction to up to 4.99 percent of the total number 
of shares of ITC Holdings common stock outstanding immediately following 
consummation of the Proposed Transaction.287  Upon delivery of notice by Entergy, the 
trustee of the Exchange Trust would conduct an exchange offer “whereby Entergy 
shareholders may exchange Entergy common stock for the [ITC Holdings] common 
stock held by the [Exchange Trust].”288  Until the time of the exchange offer, the shares 
of ITC Holdings common stock would be held in a trust managed by an independent 
third-party trustee.289   

161. Applicants explain that “[t]he trust exchange offer, if elected by Entergy, is an 
option to help Entergy efficiently manage its post-transaction capitalization structure and 
improve cash flow and credit metrics.”290  Applicants state that the Exchange Trust has 
been structured to address any potential Commission concerns regarding ITC Holdings’ 
independence as an independent transmission company.291  Specifically, Applicants 
contend that Entergy will have no ability to control or influence ITC Holdings in any 
respect as a consequence of the trust, and that the trustee will be obligated to vote the 
shares that it holds in trust in the same proportion as all other ITC Holdings’ shares are 

                                              
287 Application, Exhibit No. ETR-100: Bunting Test. at 33:18-23-34:1-3.  See also 

Application at 16-17. 
288 Application, Exhibit No. ETR-100: Bunting Test. at 34:19-23.   
289 Applicants state that if no exchange trust occurs after six months following the 

distribution of Entergy Mid South common units to Entergy shareholders in connection 
with the Proposed Transaction, or if an exchange offer occurs but is not fully subscribed, 
any ITC Holdings common stock remaining in the Exchange Trust after six months 
would be distributed pro rata to Entergy shareholders.  Application, Exhibit No. ETR-
100: Bunting Test. at 35:1-5. 

290 Application at 16-17. 
291 Application, Exhibit No. ETR-100: Bunting Test. at 35:15-22. 
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voted.  Applicants state that since Entergy will not own any ITC Holdings shares, it will 
have no ability to affect the way that the shares held by the trustee are voted.   

b. Protests 

162. No parties protested the proposed Exchange Trust election. 

c. Commission Determination 

163. The Commission finds that, as proposed, the Exchange Trust election does not 
raise concerns regarding the continued independence of ITC Holdings and its affiliates.  
First, the structure of the Exchange Trust will prevent Entergy from exercising any 
control over ITC Holdings.  As Applicants explain, the shares held in trust will be voted 
by the trustee in the same proportion as all other ITC Holdings’ shares are voted.  Since 
Entergy will not own any ITC Holdings shares, it will have no ability to affect the way 
that the shares held by the trustee are voted.  Second, should no exchange offer occur 
within six months following the distribution of Entergy Mid South common units to 
Entergy shareholders in connection with the merger, or if an exchange offer is not fully 
subscribed, any ITC Holdings’ common stock remaining in the exchange trust will be 
distributed pro rata to Entergy shareholders.  Accordingly, the Commission finds that the 
Exchange Trust election will not undermine or interfere with the independence of ITC 
Holdings.   

D. Accounting Matters 

1. Goodwill 

164. The New ITC Operating Companies propose to account for the Proposed 
Transaction by recording the plant assets acquired at their historical net book value, 
consistent with Electric Plant Instruction (EPI) No. 5.  Additionally, ITC Holdings 
proposes to record all other assets and liabilities at their book value on the New ITC 
Operating Companies’ books.  The excess consideration transferred over the historical 
cost of net assets acquired is recorded as goodwill for GAAP accounting and reporting 
purposes.  Applicants state that the New ITC Operating Companies are not seeking 
recovery of the goodwill generated in the Proposed Transaction and propose to make 
additional journal entries to remove goodwill, when starting with their GAAP financial 
statements, to arrive at their FERC financial statements.  The journal entries consist of a 
credit to the goodwill asset balance (i.e. Account 186, Miscellaneous Deferred Debits) 
equal to the goodwill balance record in their GAAP financial statements and a 
corresponding debit to the proprietary capital account (i.e. Account 211, Miscellaneous 
Paid in Capital) to eliminate the goodwill and equity balances.  Specifically, Applicants 
propose to remove $775,211,000 of goodwill from ITC Louisiana LLC, $573,324,000 of 
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goodwill from ITC Arkansas LLC, $356,256,000 of goodwill from ITC Mississippi LLC, 
and $358,324,000 from ITC Texas LLC, for FERC Form No. 1 reporting purposes.292 

165. We accept the New ITC Operating Companies’ proposed treatment of goodwill 
for FERC accounting, reporting and ratemaking purposes.  The goodwill and related 
effects on equity will remain on the books and records at the New ITC Operating 
Companies for GAAP accounting and reporting.  However, in order to provide additional 
transparency we will require the New ITC Operating Companies to include in their FERC 
Form No. 1 notes to the financial statements a reconciliation between the amounts of 
goodwill and equity reported in their GAAP financial statements with the amounts 
reported in their FERC Form No. 1. 

2. Costs Associated with the Transaction 

166. Applicants commit, for a period of five years, to hold the New ITC Operating 
Companies’ transmission customers and the Entergy Operating Companies’ cost-based 
wholesale requirements customers harmless from transaction-related costs, which we 
have interpreted to include all transaction-related costs, including but not limited to costs 
related to consummating the transaction and costs incurred to achieve merger synergies.  
Applicants state that the Entergy Operating Companies established project codes to track 
costs associated with the Proposed Transaction and that the costs captured in these 
project codes are reflected in operations and maintenance accounts in the period in which 
they are incurred.293  Applicants state that the Entergy Operating Companies’ transaction 
costs include the cost of internal and external labor, such as legal and accounting fees, 
financing costs, and other transaction-related expenses.294  Additionally, Applicants state 
that ITC Holdings has established work orders to which employees record their time 
related to the Proposed Transaction.  Applicants state this employee labor, including 
other related compensation and benefits costs, is being recorded on ITC Holdings’ books 
and is not pushed down to the New ITC Operating Companies.  Apart from the labor 
costs Applicants state that ITC Holdings is tracking other costs that would not have been 
incurred but for the Proposed Transaction.  Applicants state that these costs include 
expenses of consummating the transaction such as investment advisors, brokerage, legal 
printing and accounting fees, filing costs and other costs associated with negotiating, 

                                              
292 See Application, Exhibit N-2: ITC’s Proposed Accounting for the Transaction. 
293 Application, Exhibit No. ETR-300: Direct Testimony of Kimberly A. Fontan 

on Behalf of Entergy Corporation and its Subsidiaries (Fontan Test.) at 7:18-22. 
294  See Application, Exhibit No. ETR-300: Fontan Test. at 7. 
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reviewing and seeking regulatory approval of the transaction, and costs of integrating the 
Entergy transmission business into ITC Holdings.295    

167. It is Commission policy that costs incurred to consummate a merger are non-
operational in nature and must be recorded in Account 426.5, Other Deductions.296  
These costs may include, but are not limited to, internal and external third-party labor 
costs for legal, consulting, and professional services incurred to consummate the merger.  
Accordingly, Applicants’ costs to consummate the Proposed Transaction must be 
recorded in Account 426.5 rather than in various operation and maintenance expense 
accounts as the Entergy Operating Companies proposed.  

168. Finally, transition costs to achieve merger synergies are generally considered to be 
operating in nature and may be recorded in an operating expense account or capitalized in 
an asset account, as appropriate.297  This accounting however does not permit Applicants 
to recover any transaction-related costs, including transition costs, through their 
transmission or wholesale power rates during the hold harmless period without first 
making an FPA section 205 filing and receiving authorization from the Commission, as 
discussed above.  Applicants must ensure they have appropriate internal controls and 
procedures to ensure the proper identification, accounting, and rate treatment for all 
transaction-related costs incurred prior to and subsequent to the announcement of the 
Proposed Transaction in December 2011, including all transition costs incurred after the 
merger is consummated. 

E. Reliability and Cyber Security Standards 

169. Information and/or systems connected to the bulk power system involved in this 
transaction may be subject to reliability and cyber security standards approved by the 
Commission pursuant to FPA section 215.  Compliance with these standards is 

                                              
295 See Application, Exhibit No. ITC-500: Direct Testimony of Fred G. Stibor on 

Behalf of ITC Holdings Corp. at 6. 
296 See, e.g., Exelon Corp., 138 FERC ¶ 61,167 (2012); Midwest Power Sys., Inc., 

and Iowa Illinois Gas and Elec. Co., 71 FERC ¶ 61,386 (1995); NSTAR Elec. and Gas 
Corp., Docket No. AC07-183-000 (Aug. 9, 2007) (unpublished letter order); BHE 
Holdings Inc., 133 FERC ¶ 61,231 (2010).  The Commission notes that the term 
“transaction-related costs” is broader than the term “costs incurred to consummate a 
merger.” 

297 See, e.g., FirstEnergy and Allegheny Energy, 133 FERC ¶ 61,222 (2010); 
Sierra Pacific Power Co. and Nevada Power Co., 87 FERC ¶ 61,077 (1999); American 
Electric Power Co. and Central and Southwest Corp., 85 FERC ¶ 61,201 (1998). 
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mandatory and enforceable regardless of the physical location of the affiliates or 
investors, information databases, and operating systems.  If affiliates, personnel or 
investors are not authorized for access to such information and/or systems connected to 
the bulk power system, a public utility is obligated to take the appropriate measures to 
deny access to this information and/or the equipment/software connected to the bulk 
power system.  The mechanisms that deny access to information, procedures, software, 
equipment, etc., must comply with all applicable reliability and cyber security standards.  
The Commission, North American Electric Reliability Corporation, or the relevant 
regional entity may audit compliance with reliability and cyber security standards. 

IV. Request for Declaratory Order under FPA Section 305(a) 

A. Applicants’ Request  

170. According to the Entergy Applicants, certain steps must be taken as part of the 
Proposed Transaction in order to achieve (1) separation of the Entergy Operating 
Companies’ transmission assets and liabilities into the Entergy Wires Subs; (2) 
consolidation of the Entergy Wires Subs under Entergy Mid South; and (3) distribution of 
the membership units in the Entergy Wires Subs to Entergy (together, the Separation 
Plan).  The Entergy Applicants request, pursuant to Rule 207 of the Commission’s 
regulations, that the Commission “confirm that section 305(a) of the FPA… is not a bar 
to any steps or sub-steps of the Separation Plan.”298   

171. The Entergy Applicants explain that the Commission has interpreted FPA section 
305(a) as not barring dividend payments out of the paid-in capital account of a public 
utility, including the dividend stock for the purpose of spinning off a subsidiary, where 
“(a) the sources from which dividends are to be paid are clearly identified; (b) the 
dividend payments are not excessive – that is, such dividends would result in no 
impairment to the financial strength of any public utility; and (c) there is no self-dealing 
on the part of corporate officials.”299  The Entergy Applicants argue that each of these 
elements is met for all of the steps required to implement the Separation Plan.  

172. FPA section 305(a) states that it is “unlawful for any officer or director of any 
public utility…to participate in the making or paying of any dividends of such public 
utility from any funds properly included in capital account.”300  The Entergy Applicants 
                                              

298 Application at 76 (citing 18 C.F.R. § 385.207).  The Entergy Applicants state 
that the “steps and corollary steps” of the Separation Plan are explained in the 
Application and Exhibit No. ETR-100: Bunting Test. 

299 Id. at 76. 
300 16 U.S.C. § 825d(a) (2006). 
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explain that although the courts have not interpreted FPA section 305(a), the legislative 
history suggests that the provision was intended to prevent corporate officials from 
“raiding corporate coffers for their personal financial benefit.”301 

173. According to the Entergy Applicants, the Commission has confirmed, on multiple 
occasions, that a corporate restructuring, including a restructuring achieved through a 
distribution of stock, does not implicate FPA section 305(a).302  The Entergy Applicants 
note that, in finding that the transaction in Citizens Utilities Co. was not barred under 
FPA section 305(a), the Commission stated that Citizens Utilities had clearly identified 
the source from which the distribution of stock would be made; that there was nothing to 
indicate that the dividends paid would be excessive; and that the proposed separation 
would have no adverse effect on the value of shareholders’ interests.303  With respect to 
the last point, the Commission observed that shareholders would have the same 
ownership interests after the separation as before, but that the ownership would be of 
stock in two companies rather than one.  

174. The Entergy Applicants state that the Commission made similar findings in 
ALLETE, Inc.304 and Ameren.  The Entergy Applicants state that, as in Citizens, in 
ALLETE the Commission found that the transaction was not barred by FPA section 
305(a) because the concerns underlying that provision were not present.  According to the 
Entergy Applicants, the Commission found the source of ALLETE’s proposed 
distribution had been clearly identified; that nothing indicated that the distribution was 
excessive or preferential because it represented the value of ALLETE’s investment; and 
that the separation of the company involved in the transaction was “‘less like a payment 
of dividends than it was a corporate restructuring with a one-time distribution of 
property.’”305  The Entergy Applicants state that the Commission in Ameren reaffirmed 
the analysis in Citizens and ALLETE.  In approving the reorganization proposed in 
Ameren, the Commission adopted the same conclusions as in Citizens and ALLETE, 
including the conclusion that the distribution at issue was less like a distribution of 

                                              
301 Application at 77 (citing Ameren Corporation, 131 FERC ¶ 61,240, at P 35 

(2010) (Ameren)).  
302 Id. at 77 (citing Citizens Utilities Co., 84 FERC ¶ 61,158, at 61,865 (1998) 

(Citizens)).  
303 Id. at 77. 
304 107 FERC ¶ 61,041 (2004) (ALLETE). 
305 Application at 78 (quoting ALLETE, 107 FERC ¶ 61,041 at P 11). 
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dividends than a corporate restructuring with a one-time distribution and subsequent 
contribution within the Ameren corporate family.306 

175. The Entergy Applicants argue that, for the same reasons identified by the 
Commission in Citizens, ALLETE, and Ameren, the Separation Plan does not implicate 
the concerns FPA section 305(a) was intended to address.  First, the Entergy Applicants 
explain that the source of any distribution implicated by FPA section 305(a) is clearly 
identified and transparent.307  Second, the Entergy Applicants explain that there is 
nothing to indicate that any distribution of capital account funds will be excessive or 
preferential.  According to the Entergy Applicants, the Separation Plan “merely creates a 
corporate mechanism for the transmission assets of the Entergy Operating Companies to 
be separated and consolidated under [Entergy Mid South], with a distribution of the 
[Entergy Mid South] common units to Entergy shareholders.”308  The Entergy Applicants 
note that the dividends at issue would not result in any impairment to the financial 
strength of any public utility, and that in other cases, the Commission has found that 
dividends would not be excessive provided that a company maintains a minimum equity 
balance equal to 30 percent of capital.309  Consistent with these decisions, the Entergy 
Applicants “agree that, subsequent to the closing of the Proposed Transaction, they will 
maintain for the Entergy Operating Companies a minimum 30 percent equity to total 
capitalization ratio the Commission has found acceptable in prior cases, and [that] the 
ITC Applicants make the same commitment for the New ITC Operating Companies.”310 

176. Third, and finally, the Entergy Applicants claim that the Separation Plan will not 
have an adverse effect on the value of shareholders’ stock in the public utilities from 
which payments of dividends from capital accounts would be made.  The Entergy 
Applicants state that Entergy’s shareholders will continue to have the same ownership 
interests in the transmission assets before and after the Separation Plan, and that 
shareholders could actually be harmed if the Commission were to determine that FPA 
section 305(a) acts as bar to the Separation Plan because, in that case, shareholders would 

                                              
306 Id. at 78-79. 
307 The Entergy Applicants state that Exhibit No. ETR-300: Fontan Test. explains 

in detail the accounting treatment required to accomplish the Separation Plan.  
Application at 79. 

308 Application at 79-80. 
309 Id. at 80 (citing Ameren, 131 FERC ¶ 61,240 at P 36).  
310 Id. at 80. 
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not have the opportunity “to participate in the benefits that would be realized by the 
[Proposed] Transaction”311 discussed above. 

B. Comments and Protests 

177. The Commission did not receive any comments or protests specifically addressing 
the Entergy Applicants’ petition for a declaratory order that FPA section 305(a) does not 
serve as a bar to any steps or sub-steps of the Separation Plan. 

C. Commission Determination 

178. We will grant the Entergy Applicants’ petition because the concerns underlying 
FPA section 305(a) are not present in this transaction.  FPA section 305 (a) reads: 

It shall be unlawful for any officer or director of any public utility to 
receive for his own benefit, directly or indirectly, any money or thing of 
value in respect of the negotiation, hypothecation, or sale by such public 
utility of any security issued or to be issued by such public utility, or to 
share in any of the proceeds thereof, or to participate in the making or 
paying of any dividends of such public utility from any funds properly 
included in capital account.312 

179. The concerns underlying the enactment of FPA section 305(a) included “that 
sources from which cash dividends were paid were not clearly identified and that holding 
companies had been paying out excessive dividends on the securities of their operating 
companies.  A key concern, thus, was corporate officials raiding corporate coffers for 
their person financial benefit.”313   

180. The Commission finds that the source of any distribution in the Separation Plan 
has been clearly identified, and nothing indicates that the distribution will be excessive or 
preferential.  As the Entergy Applicants explain, the Separation Plan is simply a 
mechanism for the separation of the Entergy Operating Companies’ transmission assets 
and liabilities into the separate Entergy Wires Subs, consolidation of the Entergy Wires 
Subs under Entergy Mid South, and a distribution of the Entergy Mid South common 
units to Entergy’s shareholders.  Further, the steps in the Separation Plan will not result in 
any impairment to the financial strength of any public utility.  The Commission will also 
                                              

311 Id. 
312 16 U.S.C. § 825d(a). 
313 Entergy Louisiana, Inc., 114 FERC ¶ 61,060, at P 12 (2006); Exelon Corp.,   

109 FERC ¶ 61,172, at P 8 (2004); ALLETE, 107 FERC ¶ 61,041 at P 10.  
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accept the Entergy Applicants’ and the ITC Applicants’ commitments to maintain, 
subsequent to the closing of the Proposed Transaction, minimum equity to total 
capitalization ratios of 30 percent for the Entergy Operating Companies and the New ITC 
Operating Companies.314  Finally, Entergy’s shareholders will continue to have the same 
ownership interest in the transmission assets before and after the Separation Plan.     

The Commission orders: 
 
(A) The Proposed Transaction is hereby authorized. 
 
(B) Applicants must inform the Commission within thirty (30) days of any 

material change in circumstances that departs from the facts the Commission relied upon 
in conditionally authorizing the Proposed Transaction. 

 
(C) The foregoing authorization is without prejudice to the authority of the 

Commission or any other regulatory body with respect to rates, service, accounts, 
valuation, estimates or determinations of costs, or any other matter whatsoever now 
pending or which may come before the Commission. 

 
(D) Nothing in this order shall be construed to imply acquiescence in any 

estimate or determination of cost or any valuation of property claimed or asserted. 
 
(E)  The Commission retains authority under sections 203(b) and 309 of the 

FPA to issue supplemental orders as appropriate. 
 
(F)  Applicants shall make any appropriate filings under section 205 of the FPA, 

as necessary, to implement the Proposed Transaction. 
 

(G) If Applicants seek to recover transaction-related costs through their 
wholesale power or transmission rates, they must first submit a compliance filing in this 
docket that details how they are satisfying the hold harmless requirement.  In particular, 
in such a filing, Applicants must:  (1) specifically identify the transaction-related costs 
they are seeking to recover; and (2) demonstrate that those costs are exceeded by the 
savings produced by the transaction. 

 
(H) Applicants shall notify the Commission within ten (10) days of the date on 

which the Proposed Transaction is consummated. 
 

                                              
314 The Commission’s acceptance of this commitment is consistent with its 

acceptance of a similar commitment.  See Ameren, 131 FERC ¶ 61,240 at P 36. 
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(I) The Entergy Operating Companies and the New ITC Operating Companies 
must account for the transaction in accordance with Electric Plant Instruction No. 5 and 
Account 102, Electric Plant Purchased or Sold, of the Uniform System of Accounts. 
 They shall submit their proposed accounting entries within six (6) months of the date 
that the transaction is consummated, and the accounting submissions shall provide all the 
accounting entries and amounts related to the transaction along with narrative 
explanations describing the basis for the entries. 
 
By the Commission.  Commissioners Norris and LaFleur are dissenting in part 
     with a joint separate statement attached. 
 
( S E A L ) 
 
 
 

Kimberly D. Bose, 
Secretary.



Appendix A: Motions to Intervene and Notices of Intervention 
 

American Electric Power Service Corporation, on behalf of affiliates Public 
Service Company of Oklahoma and Southwestern Electric Power Company 
(collectively, American Electric Power), Docket Nos. EC12-145-000, EL12-107-
000 
 
Arkansas Electric Cooperative Corporation (Arkansas Electric Cooperative), 
Docket Nos. EC12-145-000, EL12-107-000 
 
Arkansas Electric Energy Consumers, Inc. (Arkansas Consumers), Docket Nos. 
EC12-145-000, EL12-107-000  
 
Arkansas Public Service Commission (Arkansas Commission), Docket No. EC12-
145-000, EL12-107-000 
 
Associated Electric Cooperative, Inc. (Associated Electric Cooperative), Docket 
Nos. EC12-145-000, EL12-107-000 
 
Calpine Corporation (Calpine), Docket Nos. EC12-145-000, EL12-107-000 
 
City of North Little Rock, Arkansas (City of North Little Rock), Docket Nos. 
EC12-145-000, EL12-107-000 
 
City of Springfield, Missouri (City of Springfield), Docket Nos. EC12-145-000, 
EL12-107-000 
 
Consumers Energy Company (Consumers Energy), Docket Nos. EC12-145-000, 
EL12-107-0001 
 
Conway Corporation; West Memphis Utilities Commission; City of Osceola, 
Arkansas; City of Benton, Arkansas; Hope Water & Light Commission; and City 
of Prescott, Arkansas (collectively, Arkansas Cities), Docket Nos. EC12-145-000, 
EL12-107-000  
 
Council of the City of New Orleans (City of New Orleans), Docket Nos. EC12-
145-000, EL12-107-000 

                                              
1 Consumers Energy filed an out-of-time motion to intervene but the motion 

was actually filed timely, before the intervention deadline. 
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Dairyland Power Cooperative (Dairyland), Docket Nos. EC12-145-000, EL12-
107-000  
 
Detroit Edison Company (Detroit Edison), Docket Nos. EC12-145-000, EL12-
107-000  
 
Dow Chemical Company (Dow Chemical), Docket Nos. EC12-145-000, EL12-
107-000 
 
East Texas Electric Cooperative, Inc.; Sam Rayburn G&T Electric Cooperative, 
Inc.; and Tex-La Electric Cooperative of Texas, Inc. (together, East Texas 
Cooperatives), Docket Nos. EC12-145-000, EL12-107-000 
 
Edison Mission Energy (Edison Mission), Docket Nos. EC12-145-000, EL12-107-
000 
 
Empire District Electric Company (Empire District), Docket Nos. EC12-145-000, 
EL12-107-000 
 
Exelon Corporation (Exelon), Docket No. EC12-145-000 
 
Iberdrola Renewables, LLC (Iberdrola), Docket Nos. EC12-145-000, EL12-107-
000 
 
Interstate Power and Light Company (Interstate Power and Light), Docket       
Nos. EC12-145-000, EL12-107-000 
 
Kansas City Power & Light Company and KCP&L Greater Missouri Operations 
Company (collectively, Kansas City Power & Light), Docket Nos. EC12-145-000, 
EL12-107-000 
 
Kansas Corporation Commission (Kansas Commission), Docket Nos. EC12-145-
000, EL12-107-000 
 
Lafayette Utilities System (Lafayette Utilities), Docket Nos. EC12-145-000, 
EL12-107-000 
 
Lincoln Electric System (Lincoln Electric), Docket Nos. EC12-145-000, EL12-
107-000 
 
Louisiana Energy and Power Authority (LEPA), Docket Nos. EC12-145-000, 
EL12-107-000 
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Louisiana Public Service Commission (Louisiana Commission), Docket            
No. EC12-145-000 
 
Louisiana Generating LLC, Bayou Cove Peaking Power LLC, Big Cajun I 
Peaking Power LLC, Cottonwood Energy Company LP, NRG Sterlington Power 
LLC, NRG Power Marketing, LLC, GenOn Energy Management, LLC and 
GenOn Wholesale Generation, LP (collectively, NRG Companies), Docket      
Nos. EC12-145-000, EL12-107-000 
 
LS Power Transmission, LLC and LSP Transmission Holdings, LLC (LS Power 
Transmission), Docket Nos. EC12-145-000, EL12-107-000 
 
MDEA; Clarksdale, and Yazoo City, Docket Nos. EC12-145-000, EL12-107-000 
 
MidAmerican Transmission, LLC (MidAmerican Transmission), Docket         
Nos. EC12-145-000, EL12-107-000  
 
Mississippi Public Service Commission (Mississippi Commission), Docket      
Nos. EC12-145-000, EL12-107-000  
 
Missouri Joint Municipal Electric Utility Commission (Missouri Joint Municipal 
Commission), Docket Nos. EC12-145-000, EL12-107-000 
 
Municipal Energy Agency of Mississippi (MEAM), Docket Nos. EC12-145-000, 
EL12-107-000 
 
Municipal Energy Agency of Nebraska (MEAN), Docket Nos. EC12-145-000, 
EL12-107-000 
 
National Rural Electric Cooperative Association (NRECA), Docket Nos. EC12-
145-000, EL12-107-000 
 
Nebraska Power Review Board (Nebraska Power Board), Docket Nos. EC12-145-
000, EL12-107-000 
 
Nebraska Public Power District (Nebraska District), Docket Nos. EC12-145-000, 
EL12-107-000 
 
Occidental Chemical Corporation (Occidental), Docket Nos. EC12-145-000, 
EL12-107-000 
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Oklahoma Corporation Commission (Oklahoma Commission), Docket No. EC12-
145-000 
 
Oklahoma Gas and Electric Company (OG&E), Docket Nos. EC12-145-000, 
EL12-107-000 
 
Omaha Public Power District (Omaha Public Power), Docket No. EC12-145-000 
 
Public Utility Commission of Texas (Texas Commission), Docket Nos. EC12-
145-000, EL12-107-000 
 
South Mississippi Electric Power Association (SMEPA), Docket Nos. EC12-145-
000, EL12-107-000  
 
Southern Company Services, Inc. on behalf of Alabama Power Company, Georgia 
Power Company, Gulf Power Company, Mississippi Power Company, and 
Southern Power Company (collectively, Southern Companies), Docket Nos. 
EC12-145-000, EL12-107-000  
 
Southwest Power Pool, Inc. (SPP), Docket No. EC12-145-000 
 
Southwestern Electric Cooperative, Inc. (Southwestern Electric), Docket          
Nos. EC12-145-000, EL12-107-000   
 
Sunflower Electric Power Corporation (Sunflower Electric) and Mid-Kansas 
Electric Company, LLC (Mid-Kansas Electric), Docket Nos. EC12-145-000, 
EL12-107-000 
 
Tenaska Frontier Partners, Ltd. (Tenaska Frontier), Docket Nos. EC12-145-000, 
EL12-107-0002  
 
Tennessee Valley Authority (TVA), Docket Nos. EC12-145-000, EL12-107-000 
 
Texas Industrial Energy Consumers, Docket Nos. EC12-145-000, EL12-107-000 
 
Union Power Partners, L.P. (Union Power), Docket Nos. EC12-145-000, EL12-
107-000 

                                              
2 Tenaska Frontier filed an out-of-time motion to intervene but the motion 

was actually filed timely, before the intervention deadline. 
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Westar Energy, Inc. (Westar), Docket Nos. EC12-145-000, EL12-107-000 
 
Western Farmers Electric Cooperative (Western Farmers), Docket Nos. EC12-
145-000, EL12-107-000 
 
Xcel Energy Services, Inc. on behalf of Northern States Power Company 
Minnesota, Northern States Power Company Wisconsin, and Southwestern Public 
Service Company (collectively, Xcel Energy), Docket Nos. EC12-145-000, EL12-
107-000 
 
Motions for Leave to Intervene Out-of-Time 
 
Ameren Services, on behalf of Ameren Illinois Company, Union Electric 
Company, and Ameren Energy Marketing Company (collectively, Ameren 
Companies), Docket Nos. EC12-145-000, EL12-107-000 
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Appendix B: Motions, Comments, and Protests 
 
Motions 
 
Entergy Retail Regulators,3 Motion of the Entergy Retail Regulators for Extension 
of Comment Deadline (filed Oct. 4, 2012),  Docket Nos. EC12-145-000, EL12-
107-000 (Entergy Retail Regulators Oct. 4 Motion for Extension of Comment 
Deadline) 
 
Joint Customers,4 Motion to Direct the Filing of Additional Information or to 
Reject Filings and Motion for Expedited Consideration and Limited Time for 
Answer of Arkansas Electric Cooperative Corporation, South Mississippi Electric 
Power Association, and Arkansas Cities (filed Nov. 5, 2012), Docket Nos. EC12-
145-000, EL12-107-000 (Joint Customers Nov. 5 Motion to Direct Filing of 
Additional Information). 
 
Entergy Retail Regulators, Joint Motion of Louisiana Public Service Commission, 
Council of the City of New Orleans, Public Utilities Commission of Texas and 
Mississippi Public Service Commission for Additional 45 Day Extension of 
Intervention, Protest and Comment Deadline and for Shortened Response Time 
(filed Nov. 27, 2012),5 Docket Nos. EC12-145-000, EL12-107-000 (Entergy 
Retail Regulators Nov. 27 Motion for Extension of Comment Deadline) 
 
Comments and Protests  
 
American Antitrust Institute (AAI), Docket Nos. EC12-145-000, EL12-107-0006  
 
 
                                              

3 For purposes of this motion, the Entergy Retail Regulators consisted of 
the City of New Orleans, the Mississippi Commission, the Texas Commission, the 
Louisiana Commission, and the Arkansas Commission.  

4 For purposes of this motion, Joint Customers consisted of the Arkansas 
Electric Cooperative Corp., SMEPA, and the Arkansas Cities. 

5 For purposes of this motion, the Entergy Retail Regulators consisted of 
the Louisiana Commission, the City of New Orleans, the Mississippi Commission, 
and the Texas Commission. 

6 AAI’s comments were filed out of time, on January 23, 2013. 
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Arkansas Electric Energy Consumers, Inc. (Arkansas Consumers), Docket       
Nos. EC12-145-000, EL12-107-000  
 
Arkansas Public Service Commission (Arkansas Commission), Docket            
Nos. EC12-145-000, EL12-107-000 
 
Associated Electric Cooperative, Inc. (Associated Electric Cooperative), Docket 
Nos. EC12-145-000, EL12-107-000 
 
Council of the City of New Orleans (City of New Orleans), Docket Nos. EC12-
145-000, EL12-107-000 
 
Interstate Power and Light Company (Interstate Power and Light), Docket Nos. 
EC12-145-000, EL12-107-000 
 
Exelon Corporation (Exelon Corp.), Docket Nos. EC12-145-000, EL12-107-0007  
 
Joint Customers, Docket Nos. EC12-145-000, EL12-107-0008 
 
Kansas Corporation Commission (Kansas Commission), Docket Nos. EC12-145-
000, EL12-107-000 
 
KCP&L Greater Missouri Operations Company (GMO), Docket Nos. EC12-145-
000, EL12-107-000 
 
Lafayette Utilities System (Lafayette Utilities), Docket Nos. EC12-145-000, 
EL12-107-000 
 
Louisiana Generating LLC, Bayou Cove Peaking Power LLC, Big Cajun I 
Peaking Power LLC, Cottonwood Energy Company LP, NRG Sterlington Power 

                                              
7 Exelon Corp.’s comments were filed out of time, on January 30, 2013. 
8 For purposes of their protest, Joint Customers consisted of Arkansas 

Electric Cooperative Corporation; Conway Corporation, the West Memphis 
Utilities Commission, the City of Osceola, Arkansas, the City of Benton, 
Arkansas, the City of Prescott, Arkansas (together, the Arkansas Cities); 
Mississippi Delta Energy Agency, the Clarksdale Public Utilities Commission, 
and the Public Commission of Yazoo City; and the South Mississippi Electric 
Power Association.  
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LLC, NRG Power Marketing, LLC, GenOn Energy Management, LLC and 
GenOn Wholesale Generation, LP (collectively, NRG Companies), Docket      
Nos. EC12-145-000, EL12-107-000 
 
Louisiana Public Service Commission (Louisiana Commission), Docket           
Nos. EC12-145-000, EL12-107-0009 
 
LS Power Transmission, LLC and LSP Transmission Holdings, LLC (LSP 
Transmission), Docket Nos. EC12-145-000, EL12-107-000 
 
Municipal Energy Agency of Mississippi (MEAM), Docket Nos. EC12-145-000, 
EL12-107-000 
 
Public Utility Commission of Texas (Texas Commission), Docket Nos. EC12-
145-000, EL12-107-000 
 
Southwest Power Pool, Inc. (SPP), Docket No. EC12-145-000 
 
Southwest Power Pool Transmission Owners (SPP Transmission Owners), Docket 
Nos. EC12-145-000, EL12-107-00010 
 
Southwestern Electric Cooperative, Inc. (Southwestern Electric), Docket          
Nos. EC12-145-000, EL12-107-000 
 
Tennessee Valley Authority, Docket Nos. EC12-145-000, EL12-107-000 
 
Texas Industrial Energy Consumers (Texas Energy Consumers), Docket          
Nos. EC12-145-000, EL12-107-000 

                                              
9 The Louisiana Commission also filed confidential and public versions of 

its protest. 
10 For purposes of their protest, the SPP Transmission Owners consisted of 

Kansas City Power & Light Company; KCP&L Greater Missouri Operations 
Company; American Electric Power Service Company, on behalf of Public 
Service Company of Oklahoma and Southwestern Electric Power Company; 
Lincoln Electric System; Omaha Public Power District; Nebraska Public Power 
District; Empire District Electric Company; Westar Energy; Sunflower Electric 
Power Corporation; Mid-Kansas Electric Company, LLC; City Utilities of 
Springfield, Missouri; and Oklahoma Gas and Electric Company. 
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Westar Energy, Inc. (Westar), Docket Nos. EC12-145-000, EL12-107-000 
 
Xcel Energy Services, Inc. on behalf of Northern States Power Company 
Minnesota, Northern States Power Company Wisconsin, and Southwestern Public 
Service Company (collectively, Xcel Energy), Docket Nos. EC12-145-000, EL12-
107-000 
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Appendix C: Answers and Other Responsive Pleadings 
 
ITC Holdings Corp., Entergy Services, Inc., Answer of ITC Holdings Corp. and 
Entergy Services, Inc. to Motion of the Entergy Retail Regulators for Extension of 
Comment Deadline (filed Oct. 9, 2012), Docket Nos. EC12-145-000, EL12-107-
000 
 
ITC Holdings Corp., Entergy Services, Inc., Answer of ITC Holdings Corp. and 
Entergy Services, Inc. to Motion for Expedited Consideration and Limited Time 
for Answer (filed Nov. 7, 2012), Docket Nos. EC12-145-000, EL12-107-000 
 
Arkansas Electric Energy Consumers, Inc., Answer of Arkansas Electric Energy 
Consumers, Inc., to the Motion of Arkansas Electric Cooperative Corporation, 
South Mississippi Electric Power Association, and Arkansas Cities to Direct the 
Filing of Additional Information or to Reject Filings and Motion for Expedited 
Consideration and Limited Time for Answer (filed Nov. 20, 2012), Docket Nos. 
EC12-145-000, EL12-107-000 
 
Joint Customers,11 Answer in Support of Motion for a 45 Day Extension of South 
Mississippi Electric Power Association, Arkansas Electric Cooperative 
Corporation, Mississippi Delta Energy Agency, Clarksdale Public Utilities 
Commission, Public Service Commission of Yazoo City, Arkansas Cities and 
Municipal Energy Agency of Mississippi (filed Nov. 30, 2012), Docket            
Nos. EC12-145-000, EL12-107-000  
 
Entergy Services, Inc., on behalf of Entergy Arkansas, Inc., Entergy Gulf States 
Louisiana, L.L.C., Entergy Louisiana, LLC, Entergy Mississippi, Inc., Entergy 
New Orleans, Inc., and Entergy Texas, Inc., Motion for Leave to Answer and 
Answer of Entergy Services, Inc., (filed Dec. 11, 2012), Docket Nos. EC12-145-
000, EL12-107-000 
 
ITC Holdings Corp., Entergy Services, Inc., MISO, Answer and Motion for Leave 
to Answer (filed Feb. 1, 2013), Docket Nos. EC12-145-000, EL12-107-000 
(Applicants and MISO Feb. 1 Answer) 

                                              
11 For purposes of this answer, Joint Customers consisted of South 

Mississippi Electric Power Association, Arkansas Electric Cooperative 
Corporation, Mississippi Delta Energy Agency, Clarksdale Public Service Utilities 
Commission, Public Service Commission of Yazoo City, Arkansas Cities, and 
Municipal Energy Agency of Mississippi.  
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Council of the City of New Orleans, Motion for Leave to Respond and Response 
of the Council of the City of New Orleans (filed Feb. 6, 2013), Docket Nos. EC12-
145-000, EL12-107-000 
 
Arkansas Public Service Commission, Motion for Leave to Answer and Answer of 
the Arkansas Public Service Commission (filed Feb. 6, 2013), Docket Nos. EC12-
145-000, EL12-107-000 
 
Southwest Power Pool Transmission Owners,12 Southwest Power Pool 
Transmission Owners’ Motion for Leave to Answer and Answer (filed Feb. 14, 
2013), Docket Nos. EC12-145-000, EL12-107-000 (SPP Transmission Owners 
Feb. 14 Answer) 
 
Public Utility Commission of Texas, Answer of the Public Utilities Commission 
of Texas to the Motion to Consolidate of the Joint Customers (filed Feb. 19, 
2013), Docket Nos. EC12-145-000, EL12-107-000 
 
ITC Holdings Corp., Entergy Services, Inc., Motion for Leave to Answer and 
Answer of ITC Holdings Corp. and Entergy Corporation to Protests and 
Comments (filed Feb. 22, 2013),  Docket Nos. EC12-145-000, EL12-107-000 
(Applicants Feb. 22 Answer) 
 
ITC Arkansas LLC, ITC Louisiana LLC, ITC Mississippi LLC, and ITC Texas 
LLC, Motion for Leave to Answer and Answer of ITC Arkansas, LLC, ITC 
Louisiana LLC, ITC Mississippi LLC, and ITC Texas LLC (filed Feb. 25, 2013), 
Docket Nos. EC12-145-000, EL12-107-000  
 
Associated Electric Cooperative, Inc., Answer of Associated Electric Cooperative, 
Inc. to Answer of ITC Holdings Corp. and Entergy Corporation (filed Mar. 4, 

                                              
12 For purposes of this pleading, the “Southwest Power Pool Transmission 

Owners” are members of SPP and consist of:  Kansas City Power & Light 
Company, KCP&L Greater Missouri Operations Company, American Electric 
Power Service Company on behalf of Public Service of Oklahoma and 
Southwestern Electric Power Company, Lincoln Electric System, Omaha Public 
Power District, Nebraska Public Power District, Empire District Electric 
Company, Westar Energy, Sunflower Electric Power Corporation, Mid-Kansas 
Electric Company, LLC, City Utilities of Springfield, Missouri, and Oklahoma 
Gas and Electric Company. 
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2013), Docket Nos. EC12-145-000, EL12-107-000 
 
Joint Customers,13 Answer to Applicants’ Motion for Leave to Answer and 
Alternative Motion for Leave to Answer and Answer of Arkansas Electric 
Cooperative Corporation, Mississippi Delta Energy Agency, Clarksdale Public 
Utilities Commission, the Public Service Commission of Yazoo City, and South 
Mississippi Electric Power Association (filed Mar. 11, 2013), Docket Nos. EC12-
145-000, EL12-107-000 (Joint Customers Mar. 11 Answer) 
 
Council of the City of New Orleans, Motion for Leave to Respond and Response 
of the Council of the City of New Orleans (Mar. 11, 2013), Docket Nos. EC12-
145-000, EL12-107-000 (City of New Orleans Mar. 11 Response) 
 
Arkansas Cities,14 Answer to Applicants’ Motion for Leave to Answer and 
Alternative Motion for Leave to Answer and Answer of Arkansas Cities (filed 
Mar. 12, 2013), Docket Nos. EC12-145-000, EL12-107-000 
 
Council of the City of New Orleans, Motion for Leave to Respond and Limited 
Response of the Council of the City of New Orleans to Joint Customers’ March 
11, 2013 Answer (filed Mar. 15, 2013), Docket Nos. EC12-145-000, EL12-107-
000 
 
Joint Customers, Joint Customers’ Answer to the Council for the City of          
New Orleans’ Motion for Leave to Respond to Joint Customers’ March 11, 2013 
Answer (filed Apr. 1, 2013), Docket Nos. EC12-145-000, EL12-107-000 
 
Arkansas Public Service Commission, Motion for Leave to Answer and Answer of 
the Arkansas Public Service Commission (filed Apr. 8, 2013), Docket Nos. EC12-
145-000, EL12-107-000 

                                              
13 For purposes of this pleading, Joint Customers consist of Arkansas 

Electric Cooperative Corporation; Mississippi Delta Energy Agency and its two 
members, the Clarksdale Public Utilities Commission and the Public Service 
Commission of Yazoo City; and South Mississippi Electric Power Association. 

14 The Arkansas Cities consist of the Conway Corporation; the West 
Memphis Utilities Commission; the City of Osceola, Arkansas; the City of 
Benton, Arkansas; and the City of Prescott, Arkansas.  
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(Issued June 20, 2013) 

 
LaFLEUR, Commissioner, and NORRIS, Commissioner, dissenting in part: 
 

We support the ITC-Entergy merger and the Commission’s approval of that 
merger.  However, we dissent in part to explain that we would have applied our merger 
authority to require greater customer protection. 

 
In determining whether a jurisdictional transaction is in the public interest 

pursuant to Federal Power Act section 203(a),1 the Commission generally considers the 
proposed transaction’s effect on competition, rates, and regulation.2  The ITC-Entergy 
transaction approved today will increase rates, requiring customers to pay more for the 
same transmission service they received prior to the transaction.3  The higher rates are 
due to ITC’s higher level of equity in its proposed capital structure.4  Without mitigation 
of such rate impacts, the transaction lacks the necessary protections and may benefit ITC 
shareholders at the expense of customers.  

 
The order finds that the expected benefits of the transaction will likely outweigh 

the adverse effect on rates;5 these benefits are largely rooted in the attributes that ITC 
brings to the table as an independent transmission company.6 

 

                                              
1 16 U.S.C. § 824b(a)(4)(2006).  Additionally, the Commission must find the 

proposed transaction will not result in cross-subsidization.  Id. 
2 See Merger Policy Statement, FERC Stats. & Regs. ¶ 31,044 at 30,111. 
 
3 ITC-Entergy estimate that wholesale transmission rates will increase between 1.4 

percent and 8.1 percent after the consummation of the merger, depending on the pricing 
zone.  See Application at 24. 

 
4 ITC proposes to use a capital structure of 60 percent equity and 40 percent debt, 

whereas the Entergy Operating Companies currently utilize capital structures of 
approximately 50 percent equity and 50 percent debt.  See Application, Exhibit No. ITC-
200 at 25:17-20. 

 
5 See ITC Holdings Corp., 143 FERC ¶ 61,256 at P 131 (2013).  
 
6 See id. PP 124-125.  
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We agree that this transaction, which transfers Entergy’s transmission assets to an 

independent transmission company, will ultimately benefit customers.  This Commission 
has strongly supported the independent transmission company model to address the 
sometimes conflicting interests between generation and transmission to promote more 
effective competition in wholesale electricity markets.  We continue to support those 
efforts.  Where we depart from the order is with respect to the expected timing of when 
the benefits of this transaction will be realized by customers.  Reasonable people can 
debate when these benefits will accrue,7 but it is clear that customers will be paying 
higher rates for some time before the full benefits of improved transmission service 
materialize.     

 
Therefore, we would have imposed mitigation to protect customers from the 

transaction’s adverse effect on rates in the years immediately following the merger.  
Specifically, we would not have allowed ITC to include the proposed 60/40 capital 
structure in rates for five years.  Instead, we would have required ITC to include the 
Entergy Operating Companies’ capital structure in rates during that period.  We believe 
this would have been more consistent with the Commission’s statutory responsibility to 
protect customers by ensuring that mergers are in the public interest. 

 
Accordingly, we respectfully dissent in part. 
 
 
 

________________________   ________________________ 
Cheryl A. LaFleur     John R. Norris 
Commissioner     Commissioner 

 
 
 

                                              
7 Compare id. P 127 (finding that ITC begins to improve the transmission systems 

that it acquires within a short period of time) with Application, Exhibit No. ITC 100 at 
31:15-16, 32:1-6 (“In the near term, ITC would expect to complete any in-progress 
transmission projects and planned projects….  In the longer term, after starting with 
existing Entergy Operating Company capital plans as a base, ITC will apply its own 
independent planning judgments and processes to determine the amount and timing of 
proposed transmission investments….”), and Application, Exhibit No. ITC-300 at 12:12-
22 (“ITCT has been an ITC company since 2003; ITC acquired METC in 2006….  ITC 
acquired ITCMW in December 2007 and began operating and maintaining the system in 
2009.  Since this acquisition is more recent, the benefits of ITC’s operations and 
maintenance practices have not been fully realized in the ITCMW system, and the system 
does not perform as well as our longer-held Michigan companies.”). 
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