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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSON

Before Commissonas  James J. Hoecker, Charman;
William L. Massey, Linda Bresathitt,

and Curt Hebert, .
Revised Fling Reguirements Under Docket No. RM98-4-000
Part 33 of the Commisson's
Regulations
ORDER NO. 642
FNAL RULE

l. INTRODUCTION AND SUMMARY

In 1996, the Commisson issued the Merger Policy Statement (Policy Statement) updeting and
daifying the Commisson's procedures, criteriaand palides concerning public utility mergersin light of
dramétic and continuing changesin the electric power industry and the regulation of thet industry. * The
purpose of the Policy Statement was to ensure that mergers are condstent with the public interest and
to provide greater certainty and expedition in the Commisson's andys's of merger goplications.
Therefore, we gated in the Policy Statement that we would issue anotice of proposad rulemaking to
s forth more spedific filing requirements congsent with the Policy Stiatement and additiond

procedures for improving the merger hearing process 2

nquiry Concerning the Commission’s Merger Policy Under the Federd Power Act: Policy
Statement, Order No. 592, 61 Fed. Reg. 68,595 (1996), FERC Statutes and Regulations 31,044
(1996), reconsderetion denied, Order No. 592-A, 62 Fed. Reg. 33,34 (1997), 79 FERC 161,321
(1997) (Policy Statement).

%Policy Statement at p. 30,111 n.3.
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Fallowing the issuance of the Policy Statement, gpplicationsfiled pursuant to section 203 of the
Federd Power Act (FPA) 2 have varied widdy in the quartity and qudlity of informetion they have
incdluded, particularly with repect to market andyses and the supporting data. Thus, on April 16,
1998, the Commission issued anatice of proposed rulemaking in this docket 4 to revise 18 CFR Part
33 by goedifying dear and sucanct filing requirements for al gpplications submitted pursuant to section
203 of the FPA (induding non-merger transactions). In thisNOPR, the Commisson andyzed
information thet is needed to eva uate section 203 gpplications to determine how the filing requirements
under Part 33 could be made more hdpful to the dectric indudtry, intervenors and businesses operating
in the emerging competitive landscgpe. The proposed revised filing requirements were intended to
provide grester cartainty about what nesded to befiled in section 203 gpplications. Thiswould dlow
goplicantsto prepare their proposas more quickly and efficiently and to better predict the outcome of
the Commisson's evaluation. The proposed reguirements would aso fadilitate intervenors evauations
of saction 203 gpplications and provide for amore timey and accurate section 203 decison-meking
process by the Commisson. An additiond god of the NOPR was to lessen regulatory burdens on the
industry by diminating outdated and unnecessary filing requirements and sreamlining thefiling

requirements for mergersthat dearly do not raise competitive concerns.

316 U.S.C. 824b.

“Revised Filing Requirements Under Part 33 of the Commission’s Regulations, Natice of
Proposad Rulemaking, 63 Fed. Reg. 20340 (1998), FERC Statutes and Regulations 32,528 (1998)
(NOPR).



Docket No. RM98-4-000 3

Based on careful consideration of the comments submitted in response to the NOPR, ° the
Commission now adopts aFnd Rule thet amends Part 33 of the Commisson'sregulaions. ThisHnd
Rule generdly fallows the goproach of the NOPR. Spedificaly, inthisRuleweare: (1) afirming the
Commisson's Screening gpproach to mergers that may raise horizontal competitive concarns and sditing
forth spedific filing requirements consistent with the Policy Statement's Appendix A andyss © (2)
sdtting forth guiddines for vartical competitive andys's and accompanying filing requirements for
mergarsthat may raise vertical market power concarns, (3) Sreamlining filing requirements and
reducing the informeation burden for mergers and other digpostions of juristictiond fadllitiesthet rase no
competitive concans, and (4) diminaing certain filing requirementsin Part 33 that are outdated or no
longer ussful to the Commission in andlyzing mergers and other digpositions of juridictiond fadlities
The And Rule aso addresses the use of computer Imulaion modds. As discussed further beow,
thereis currently no consensus asto which modd (s) to use, and there are many issues that must be
addressed before the Commission is able to determine the gppropriateness of any particular modd.
Therefore, we bdieve that atechnicd conferenceisneeded. The Find Rule aso reorganizes Part 33 0
thet usars of the regulations can quickly find requirements that goply to the section 203 transactionsin
which they are interested.

Following the Background and generd Discusson sections bdow (Sections Il and 111), this

preamble sets forth requirements for the competitive andlyd's screen for horizontal mergers, followed by

>The commenters, and abbreviations for them as used herein, arelisted in the A ppendiix
attached to thisFind Rule

®Policy Statement at p. 30,128.
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the guiddinesfor vertical competitive andyss The preamble then discusses effects on rates and
regulation and anumber of emerging issues, induding computer modds, as noted above

. BACKGROUND

Pursuant to section 203, Commission authorization is required for public utility mergersand
consolidations and for public utility acquidtions or digpodtions of jurisdictiond fadlities. Section 203(9)
of the FPA providesthat:

No public utility shell sdll, lease or otherwise digpose of the whole of its

fadlities subject to the juridiction of the Commisson, or any part

thereof of avauein excess of $50,000, or by any meanswhatsoever,

directly or indirectly, merge or consolidate such fadilities or any part

thereof with those of any other person, or purchase, acquire, or teke

any security of any other public utility, without firgt having secured an

order of the Commisson authorizing it to do so.
Transactions covered by this provison will be referred to as " section 203 transactions.”
Saction 203 provides thet the Commisson shdl goprove such transactionsiif they are conagtent with
the public interes.

The Policy Statement st out three factors (revising the 30-year-old criteriathet evauated
mergears udng Sx factors) the Commisson condders when andyzing amerger proposd: effect on
comptition; effect on rates; and effect on regulation. 7 With respect to the effect on competition, the
Policy Statement adopted the Department of Justice (DOJ)/Federd Trade Commission (FTC) 1992

Horizontal Merger Giddines (Guiddines) 8 asthe andlytical framework for examining horizontal

" Although we apply these factorsto other section 203 transactions as well, the filing
requirements and the leved of detall required may differ.

8U.S. Department of Justice and Federa Trade Commission, Horizonta Merger Giddlines, 57
(continued...)
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market power concerns. The Policy Statement aso adopted an andyticd screen (the Appendix A

andyds) that isintended to dlow early identification of mergersthet dearly do not raise competitive
concans. The Commission beieves thet the screen produces ardiadle, generdly consarvaive andyss
of the horizontd competitive effects of aproposed merger. As part of the screen andyds the Policy
Satement requires generdly that the goplicants define product and geographic marketsthat are likdy to
be affected by the proposed merger and measure the concentration in those markets. The Policy
Saement suggestsaway of defining geographic markets basad on identifying dternative competitive
suppliersto the merged firm -- the ddlivered price test. The concentration of potentid suppliers
induded in the market is then measured by the Herfindahl-Hirschmen Index (HHI) and ussd asan
indicator of the potentid for market power.

Inits Policy Statement, the Commisson sad that it will examine the second factor, the effect
on rates, by focusng on ratepayer protections desgned to insulate consumers from any harm resulting
from themerger. Applicants were directed to attempt to negotiate such measures with thelr cusomers
before filing merger gpplications.

Fndly, the Policy Satement st forth athird factor for examinetion, the effect on regulation,
both date regulation and any potentid shift in regulation from the Commisson to the Securities and
Exchange Commisson (SEC), the latter asthe result of amerger credting aregistered public utility
holding company. With respect to amerger's effect on date regulaion, where the sate commissons

have authority to act on the merger, the Commission dated thet it intendsto rely on them to exerdise

8(...continued)
FR 41,552 (1992), revised, 4 Trade Reg. Rep. (CCH) 113,104 (Apr. 8, 1997).
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their authority to protect date interests. With respect to shifts of regulatory authority from this
Commission to the SEC, the Policy Statement explained that, unless gpplicants commit themsdvesto
abide by this Commisson's polices with regard to &ffiliate transactions, we will st the issue of the
effect on regulation for hearing. °

Snce the issuance of the Palicy Statement and the NOPR, the Commission has gained vaucble
experience evauding various types of mergers and other section 203 transactions. Some of these were
mergers of interconnected, adjacent, verticaly-integrated dectric companies. Othersinvolved utilities
that were geogrephicaly separated and not physicaly interconnected. Y et othersinvolved mergers of
dectric companies with neturd gas companies and acquistions of juridictiond utilities by foreign firms

The Commisson has devoted substantial resources to congdering whether proposed mergers
would ggnificantly increase horizontd or vertical market power, thereby rasing competitive concerns
Basad on experience in reviewing the issues rdated to competition presented by these mergers the
Commisson, in various merger orders, has provided further darification of the Appendix A andyds st
out in the Policy Statement and guidance for evauating the competitive effects of proposed verticd
mergers 10

Asareallt of thee efforts, the Commisson has been adle to act more expeditioudy and to

provide amore predictable decigonmaking process for the more than 50 merger casesfiled Sncethe

9See Atlarntic City Eledtric Company and Delmarva Power & Light Company, 80 FERC
161,126 at 61,412, order denying reh'g, 81 FERC 161,173 (1997) (Atlantic City/Ddmarva).

109ee, eq., Enova Corporation and Pecific Enterprises, 79 FERC 61,372 (1997) (Enova)
and Dominion Resources, Inc. and Consolidated Natural Gas Company, 89 FERC 161,162 (1999)
(Dominion/CNG).
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issuance of the Policy Statement. For al merger gpplications submitted in the pest year, the
Commisson hasissued aninitid order within the 150-day target announced in the Policy Statement.
Sncetheissuance of the Policy Statement, the average processing time for merger gpplications has
been 117 days. The Commission has been adleto act expeditioudy on merger proposaswhere
goplicants submitted concise, accurate informetion thet demondtrated thet the proposed merger was
conggtent with the public interedt, pursuant to the guidance provided in the Policy Statement.

Basad on our experience and the comments we have recaived, we are now revisng our merger
filing requirements to enable gpplicants and intervenors to more effectivdy and predictably addressthe
types of issues that have arisen in the gpplications filed snce the issuance of the Policy Statement, as
wdll asissuesthat will undoubtedly arise as the indudtry continues to make the trangtion to amore
competitive marketplace. Below, we st forth revisad filing requirements thet are conagtent with the
Policy Statement. We aso update and streamline cartain areas of our current filing requirements o as
to expedite and better focus gpplications and our review processes.

Inthe NOPR, werased a et of emerging issues resullting from the changes occurring inthe
energy indudtry that could affect mergers and other section 203 transactions. InthisFHind Rule, we
address the emerging issues raised in the NOPR and by commenters. For example, we notethe
potentid for computer-based Smulation moddsto assis usin our andyss of merger goplications We
a0 addressretall competition and restructuring actions, induding RTO deve opment and other
emerging competitive issues raisad by mergers and other section 203 transections: Programs such as
retail access, market-basad rates for generation-basad products, and product line divergfication by

integrated energy companies could affect our andlyss of section 203 gpplications ThisHnd Rule
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explansthat these types of initiatives may require thet goplicants file additiond information so the
Commisson and intervenors may accuratdy andlyze the potentia effects of section 203 transections
Fndly, we aso look a the request of some commenters that the Commisson impaose a moratorium on
mergers. Aswe explanin more detal bdow, we dedineto do so.

1.  DISCUSSION

A. Revisionsto Part 33 - Basic Information Requir ements

In the NOPR, the Commission explained thet a portion of the bagc informetion that hes
higtoricaly been required for al section 203 gpplicationsis no longer needed for those gpplications that
involve routine digpogtions of jurisdictiond fadilities, and accordingly, we proposad diminating cartain
filing requirements. Due to the increesing complexity of the saction 203 gpplications baing filed, the
NOPR ds0 proposad to diminate 8 33.10, which set forth the 45-day time frame for Commisson
action. However, we affirmed our intention to process section 203 gpplications as expeditioudy as
practicable, with agated god of issuing an initid order for most mergerswithin 150 days of a
completed application, 1*

The NOPR ds0 proposad to reorganize and darify certain regulaions under Part 33. The
NOPR explained that the god of these measuresisto sreamline and darify our filing requirements,
meke our processing of section 203 gpplications more effident and timdly, and provide gregter certainty

regarding the Commisson's probable action on gpplications.

Hd. n. 12.



Docket No. RM98-4-000 9

Part 33 currently contains twelve badic information requirements (8 33.2(a) through (1)) ad
nine exhibits (§ 33.3 Exhibits A through 1) thet an gpplicant musgt file Some of these reguirements
overlgp. For example, 88 33.2(i) and 33.3 Exhibit G both concern gpplications filed with sate
commissons. Therefore, the NOPR proposad to consolidete these sectionsinto 8 33.2(j). Other
information requirements are no longer revant to our review of gpplicationsfiled under thispart. An
exampleis 8 33.3, Exhibit A, which concerns resolutions by gpplicants directors authorizing the
transaction for which Commission gpprovd isreguested. In the NOPR, we dated thet thisinformation
IS not necessary to determine whether atransaction is conggtent with the public interest.

The current 88 33.2(g) and 33.3, Exhibits C, D, E and F, rdlaeto financid satementsand
acoount balances: Because anumber of public utilities are exempt from the record-kegping
requirements of the Commisson's Uniform System of Acocounts, the NOPR proposad thet we impose
our accounting requirements only on those gpplications that result in accounting revisons under the
Commisson's Uniform System of Accounts.

Further, the NOPR proposed to diminate § 33.10, which sated that the Commission will
"ordinarily" act within 45 days on section 203 gpplications. 2 In addition, the NOPR proposed

revigng § 33.6, which would incorporate the requirement of the current 8 33.2(1) to fileaform of notice

12 lthough we are diminating this section of our Part 33 regulations, the Commission intendsto
continue to process section 203 gpplications as expeditioudy as practicable. Asdaed in the Policy
Saement, the Commisson continuesto bdieve tha, for example, we canissue an initid order for
mog mergers within 150 days of receiving acompleted goplication.
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and would require submisson of the notice in dectronic format. With minor modifications, we st forth
the following revisonsto the besic information requirements proposed in the NOPR. 13

No revison will beimplemented to proposed 8§ 33.1 -- gpplicability.

No change was proposed to § 33.2(b) -- authorized representative -- except thet the phone
and fax numbers of the person authorized to receive communications regarding the gpplication, which
have been voluntarily provided by nearly al gpplicants, are required, as are E-mail addresses

Proposed 8 33.2(c) -- description of the gpplicant -- incorporates the requirements of current
88 33.2(c) and (k) and Exhibit B and requires a description of each gpplicant's business attivities
corporate afiliations, officersin common with other parties to the transaction, and jurisdictiond
cusomeas Asdiscussed later, this section d o requires gpplicants to provide information about RTO
membearship. Information on corporate efiliations mugt indude acompleteligt of energy afiliates and
subddiaries, percentage ownership interestsin such filiates and a description of the primary business
in which eech energy dfiliateisengaged. An enargy dfiliate indudes those companies which provide
eectric products or inputs to dectric products. This section dso requires that orgenizationd chartsbe
filed.

Proposad § 33.2(d) -- description of the jurisdictiond facilities -- requires agenerd description
of each gpplicant'sjurigdictiond fadlities

Proposed § 33.2(e) -- description of the proposed transaction -- incorporates the old

8§88 33.2(d), (e), (f) and (h), requiring a description of the proposad transaction for which Commisson

B31n this preamble, we will not note dl the sections thet are not revised. However, these
sections are s forth in the attached regulatory text.
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authorization is sought, induding dl partiesto the transaction, the jurisdictiond fadllitiesinvolved or
affected by the transaction, the type of condderation for the transaction, 14 and the effect of the
transaction on each gpplicant'sjurisdictiond fadilities and securities, induding trandfers of operationd
control and securities

Proposed § 33.2(f) -- contracts related to the proposed transaction -- incorporates the
requirements of the old Exhibit H.

Proposad § 33.2(g) -- the gpplicant’s public interest Satement -- includes the requirement that
each goplicant address the three factors the Commission congdersin determining whether atransaction
is condgent with the public interest, as st forth in the Policy Statement.

Proposad § 33.2(h) -- maps -- incorporates the reguirements of the old Exhibit | and is
goplicableif the proposed transaction involves adigpogtion of physcd fadlities and to merger
gpplications

Proposad 8 33.2(i) — other regulatory gpprovas -- incorporates the requirements of the old
§ 33.2(i) and Exhibit G. In addition, copies of rlevant orders, if any, obtained by each gpplicant from
other regulatory bodies are required. I the regulatory bodiesissue orders pertaining to the proposed
transaction after the date of filing with the Commission, and before the date of find Commisson action,

the gpplicant must supplement its gpplication promptly with acopy of these orders > However, §

14pglicy Statement at pp. 30,125-26 (we no longer consider the reasonableness of purchase
price as afactor; rether, it is subsumed within the effect on ratesfactor). Thisinformation is used for

purchase accounting purposes.

159 pplementing the gpplication with orders from ather regulatory bodieswill not normally
Oday the processng of an goplication.
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332(7) diminates arequirement thet copies of the applications filed with those bodiies be filed with the

Commission, asthisinformation largdy duplicates the information required in the Part 33 regulations

Proposed § 33.8 -- number of copies -- includes the information required in the old 8 33.6.
This saction now requires eght copiesingtead of five, sets out copy requirements for information filed
with arequest for privileged trestment and aso reguires that each gpplicant file dectronic aswdl as
paper copies of any competitive andysis screen filed pursuant to 88 33.3 and 33.4.

Proposed § 33.9 -- protective orders -- requires each gpplicant to include a proposed
protective order if it saeks privileged trestment for any information submitted. The protective order
enablesthe partiesto review any of the deta, informetion, analysis or ather documentation relied upon
by the goplicant to support its gpplication and for which privileged trestment is sought.

Comments

In generd, commenters support the NOPR's goals to streamline and darify our besic
information filing requirements. Commenters subscribe to the nead for adear regulatory merger palicy
and an effident process that provides a degree of cartainty about how the Commisson will review
merger goplications, and assures that mergers are congstent with the public interest. Commenters
generdly commend the Commisson's efforts, and support or do not oppose the proposad revisonsto
current 88 33.1, 33.2 and 33.3 Spedificaly, the Midwest 1SO Participants and Gridco Commenters
support the Commisson's efforts to sreamline and Smplify the requirements when no competitive, rete,

or regulatory-impairment issues exis.
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With respect to the NOPR's proposd to diminete the 45-day time frame for Commisson

action, however, Southern contends that lengthening the process movesin the wrong direction, Snce
other agendes have managed to keep pace despite having recaived increasng merger gpplications.
Although Southern did not propose a spedific dternative time frame, it did propose thet the
Commission continue its reform amed a acoderating section 203 review.
Commission Conclusion

Upon review of the comments submitted, the Commission adopts the revised filing requirements
s forth in the NOPR regarding badc information, with minor maodifications We are diminating the
45-day time frame for Commission action, which is not arequirement under the Satute, becauseit isno
longer feegble. While old § 33.10 gated that the Commisson will ordinarily nesd 45 daysin which to
act on merger gpplications, mogt merger gpplications filed today raise numerous complex issues that
require more time for analyss and public comment. However, the Commisson remains committed to
the god of issuing aninitid order within 150 days of recalving acompleted gpplication. Indeed, Snce
the Policy Statement, the average processing time for merger gpplications has been 117 days.
Furthermore, we are typicaly processing uncontested nor-merger gpplications within 60 days of filing
and aetypicdly processng protested nor-merger gpplications within 90 days of filing, on average.
Weintend to continue this practice.

Also, the Exhibit H filing requirements are now reflected in new 8 33.2(f). Although we are not
revigng thesefiling requirements, we take this opportunity to darify that al section 203 filings must
include acopy of dl contracts pertaining to the proposad digposition and/or such other agreements (in

find or, if not avallable, in draft form) and must identify: (1) al rdevant partiesto the transaction and
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their rolesin the transaction (eg., as sHler, purchaser, lessor, lessee, operator); (2) the jurisdictiond
fadlities that are baing digposed of and/or acquired, directly or indirectly; and (3) dl teemsand
conditions of the proposad digpogition thet pertain to the ownership, leesing, control of, or operation of
jurisdictiond fadlities. If contracts pertaining to the section 203 digposition have not been findized a
thetime of filing, or, in the case of intra-corporate transactions if gpplicants daim there will beno
contracts associated with the digposition, gpplicants may submit adraft contract, aterm shedt, aletter
of intent or amemorandum of underganding to satidy the 8 33.2(f) filing requirement. However, in
such ingances we will require that in the tranamittal |etter accompanying the gpplication, counsd for
aoplicants cartify that, to the best of their knowledge, the find agreements will reflect the terms and
conditions contained in the draft agreamentsin dl materid respects

In response to comments, such as those expressed by FTC Staff, that the Commisson should
expand its data requirements, the Find Rule modifies 8§ 33.2(c) -- description of the gpplicant -- to
require a description of the goplicant's busness dtivities, corporate efiliations, officersin common with
other parties associated with the transactions either directly or indirectly, *® and jurisdictional
transactions. Alo, pursuant to § 33.2(c)(3), we will now require thet organizationd charts befiled
showing the pogtion within the corporate Sructure of each gpplicant in its corporate family, induding dl
parent companies and dl energy affiliates and subddiaries (those companies which provide dectric

products or inputs to dectric products). 1n 8 33.2(c)(2) wewill require gpplicantsto lig dl energy

16Thisinformation is nesded o that we can determine the existence of interlocking directorates
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subgdiaies and energy dfiliates, percentage ownership interest in such subddiaries and afiliates, and a
description of the primary businessin which each energy subsdiary and energy dfiliate is engaged.

Revisad § 33.2(c)(4) now requires each gpplicant to provide adescription of dl joint ventures,
drategic dliances tolling arangements 1 or other business arangements. In light of Order No. 2000,
this section dso requires adestription of trandfers of operationd contral of tranamisson fedilitiesto
Commission goproved Regiond Trangmisson Organizations, both current, and planned to occur within
ayea from the date of filing.

We recognize thet not al gpplications reguire the same amount of information (regarding
goplicants organizationd gructure and business arrangements and activities, for example) to dlow the
Commission to evduate whether the transaction is conggtent with the public interest. Applicants may
request waiver of specific sections accompanied by support for why they bdieve we do not need such
information. For example, asto the requirement of revised § 33.2(c)(3) to provide organizationd
charts, an gpplicant can saek waiver of this requirement based upon a demondration thet the proposed
transaction does not affect the corporate Sructure of any party to the transaction.

The Find Rule dso modifies revisad § 33.6 -- Form of Notice -- to require thet the form of
notice befiled in a gpedified format, or template (as st forth in this section), to amplify this
responghility of gpplicants. Finaly, the Rule revises 8 33.8 to reguire gpplicants to submit eight copies

of their gpplication (insteed of the five proposed in the NOPR) to ad our processing of gpplications.

For example, under atalling arrangement, agas supplier would recdive the output of ages-
fired generator as payment for the gesit suppliesto the generator. If the gas supplier isthe only
supplier to that generator, then the gas supplier could effectively contral the generator.
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With regard to the proper notice period for section 203 filings, in the Merger Policy Statement
the Commisson Sated thet it would routindy provide for a60-day comment period for merger filingsto
dlow potentid intervenors auffident time to andyze thefiling.*® The Commission hes generdlly naticed
section 203 filings other than mergers for condderably lesstime than 60 days. However, our
experience with section 203 filings snce the issuance of the Merger Policy Statement indicates thet our
palicy on naticing should be dtered somewhat. FHrd, we have found that merger goplications that do
not reguire thefiling of acompetitive andyss screen (as provided in § 33.3) or avertica competitive
andyds (as provided in § 33.4) are generdly nat as complex (and thus not as difficult to andyze) as
other section 203 filings, and thus anotice period of lessthan 60 daysis adequate. Second, we have
found thet some saction 203 filings that do not involve mergers are of such Sgnificance and complexity
thet elther acompetitive andyss screen or avearticd compditive andlyssis neverthdess required, and
that a60-day comment period is gppropriate to alow potentid intervenors adeguate time to andyze
these goplications. Thus, we have found that the primary determinant for alonger notice period (i.e,
60 days) is not whether the filing isamerger, but whether the filing contains a competitive andyss
Soreen or avertica competitive andlyds  Thus, we revise our policy on noticing section 203 filingsto
provide thet any such filings containing ather a competitive analyss Screen or avertical competitive
andysswill generdly be naticed for 60 days whiledl other filings (induding mergers not reguiring a
competitive anadyss screen or avertical competitive andyss) will generdly be noticed for lessthan 60

days.

8policy Statement a p. 30,119.
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B. Revised Filing Reguirements Applicableto M erger Filings

1. Applicability

Aswe explained in the preamble of the NOPR, the fallowing filing requirements (codified in the
revised 88 33.3 and 33.4) goply to corporate transactions in which the applicant proposes @ther to:
(@ trandfer contral of juridictiond fadilities to ancther entity, whether the trandfer of contral is
effectuated, directly or indirectly, by merger, consolidation or other means; or (b) acquire control over
the juridictiond fadlities of another entity, whether the transfer of contral is effectuated, directly or
indirectly, by merger, consolidation or ather means. ° For any such corporate transaction that resuilts
in agngle entity obtaining ownership or contral, directly or indirectly, over generating fadlities of
uneffiliated parties, the gpplicant must file certain additiond information, described blow. If the merger
transaction invalves ahorizontal combingtion of fadlitiesthat reultsin asngle corporate entity obtaining
ownership or control over generating fadilities of unaffiliated parties, the goplicant mudt file the
information st forthin 8 33.3. If the merger transaction involves avertical combingtion of fadlities
resulting in asngle corporate entity obtaining ownership or control over previoudy uneffiliated
busnessesthat provide dectricity products, or inputs to dectricity products, the gpplicant mugt file the

information st forth in § 33.4. °

Opolicy Statement, p. 30,113. See dso, Duke Power Company and PanEnergy Corporation,
79 FERC 161,236 (1997) (Duke); NorAm Energy Services, Inc., 80 FERC 161,120 a 61,379 and
n.13 (1997) (NorAm); Morgan Stanley Capitd Group Inc., e dl., 79 FERC 1 61,100 a 61,503-04

(1997) (Morgan Sanley); and Boston Edison Company and BEC Energy, 80 FERC 161,274 (1997).

20We noted in Enova that amerger of juristictiond fadilities can be effected by achangein
contral over apublic utility'sfadlities. Public utilities (or their parent companies) can effect amerger by
combining thair businesses through the formation of anew holding company thet will own or contral,
(continued...)
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2. Data and format
The Commisson mugt have the ahility to perform, within areasonadle time, an independent
verification of the horizontal or vertical competitive analyd's presented in the gpplication. To do o, we
(and intervenors) must have the data underlying the andysisin aussful format. Thus, we are reguiring
that the data needed to perform the competitive andlys's, and any additiond data used, befiled
dectronicaly. 2 Spedific deta reguirements for the various components of the competitive andysis are
discussed below.

The Commisson mugt be abdle to detlermine whether amerger is conadgent with the public
interest based on the data.and andlysis provided. When a proposed vertical merger requires further
evauation, the Commission will determine what procedures are gppropriate. 2 Onevaueof the
Screen process is that some mergers may be quickly gpproved if the evidence asto the lack of effect on
competition is convindng and veifigble and the merger is otherwise found to be conggtent with the
public interest. The screen process may aso be useful in narrowing issues that may require further

andydss Thiscan be egpeddly hdpful to intervenors.  In addition, the screen processis useful to

20(..continued)
dther directly or indirectly, previoudy unaffiliated entities. See Enova, 79 FERC 161,107 at 61,491-

96 (1997).
?1The dedtronic filing requirements are set forth in § 33.8 of the revised regulations

22In the NOPR, the Commission recognized that certain datarequired for our andysis may not
be avallable to goplicants. When thisisthe case, the Commission proposed that goplicants meke ther
best efforts to provide accurate subgtitute deta, as well as corroborating deta to validete the results of
theandyss Thisisnot to say that al such evidence will be acoepted without challenge or verification.
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uggest possble mitigation messuresif thereis a potentia competitive concarn.

Comments
We note that some commenters suggest spedific minimum datato be induded in the merger
filing requirements, sSome aready pedified by name in the NOPR, and others to be gathered depending
on case-gpedific facts and drcumdances
Commission Conclusion
Upon review of the comments submitted, the Commission adopts the revised filing requirements
s forth in the NOPR regarding data. and format without any modifications. The Commisson mugt be
flexible when eva uaing section 203 gpplications and must be adle to obtain any information necessary
to determine thet an gpplication is conggtent with the public interest. Therefore, we will not atempt to
condruct a spedific, exhaudtive lig of datathat must be induded in eech gpplicant'sfiling.

V. EFFECT ON COMPETITION

The Commisson's objective in andyzing a proposad merger's effect on competition isto
determine whether the merger will result in higher prices or reduced output in dectricty markets. This
may occur if the merged firm is able to exerdise market power, ether done or in coordination with
other firms. Thefiling requirements proposed in the NOPR are conagteant with Appendix A to the
Policy Statement, and address anticompetitive concerns in a predictable and expedited fashion.

In Appendix A to our Policy Statement, we outlined a gandard andytic framework for
evauaing mergers, ahorizontd competitive andyss screen (horizonta screen) designed to dlow the

Commisson to quickly identify proposed mergersthat are unlikdly to present competitive concarns
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Sncethe Pdlicy Stlatement and NOPR were issued, we have gained condderable and vaueble
experience andyzing horizontd and vertical mergers and are now establishing filing requirements
regarding the data needed for the andytic framework and the horizontd screen. 1n 88 33.3 and 334,
the NOPR st forth filing requirements to encble the Commisson to have the necessary Appendix A
information.

The Commisson emphasized in the NOPR thet the harizontal screenisnot meant to bea
definitive test of the likdy compeitive effects of aproposed merger. Indteed, it isintended to provide a
sandard, generdly consarvative check to dlow the Commisson, goplicants and intervenorsto quickly
identify mergerstha are unlikdly to present competitive problems. The horizonta screen gpproach
dlows goplicants intervenors and the Commisson to have a common garting point from which to
evauate proposed mergers Faling theinitid screen does not necessaily mean the Commission will
rgect the merger. Rather, it means only that the Commission must teke adoser look &t the
competitive impects of the proposad merger.

When apropossd merger fails the horizontd screen, the Commission will determine what
procedures are gopropriate. The Commission recognizes that these procedures should not delay the
processing of mergers unnecessaxily, and in most cases we may expedite this processing. Inthe
NOPR, we solicited comments on dternaive procedures for investigating mergersthat do not passthe
initid horizontal screen.

The Commisson recognizes the need for balance between the bendfits of Sandardization
regarding how proposed mergers will be evauated and the need for flexihility, given the changing neture

of the dectric power indudtry and the likdly evalution of andytic techniques and cgpabilities The
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Commisson solicited comments on whether the proposed gpproach dtrikes the proper balance
between sandardization and flexibility.
Comments

Commenters address anumber of points regarding the Commission’s proposed andytic
requirements (generdly, proposed 88 33.3 and 334) . Mogt of these comments focus on the type of
information the Commission proposad to obtain from merger gpplicants, as well as the proposed
procedures for obtaining and processing such information. For example, diting recent experienceinthe
AEPICSW merger procesding, 22 APPA/TAPS argue the Commission should reject obvioudy
oefident filings They urge thet promulgation of the merger filing requirements be accompanied by
subdantid initid review for compliance

Missouri Commisson argues the Commisson erswhen it proposesto rdy on the goplicants

andyses of potentid adverse competitive effects without doing its own independent andyss or
providing intervenors with the information they need to conduct thair own independent andyses The
Commission, Missouri Commission condudes, should not depend on gpplicants for deta collection and
andys's, because goplicants inherently have a sdf-interest in merger gpprova.

The FTC Staff echos these concerns and recommends the Commission expand its deata
requirementsin order to more dosdy match the Guiddines. It further contends the competitive effects

of horizontal and vertical mergers are best andyzed with documents, interviews and datafrom avariety

23 American Electric Power Co. and Central and South West Corp., 85 FERC 61,201 reh'g
denied, 87 FERC 1 61,274 (1999) (AEP/CSW).
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of sources that go beyond the scope of the information proposed inthe NOPR. 2% Inthe FTC Staff's
view, depending upon amerging firm to supply its own andysis may not produce rdiable information.
Therefore, assessmentsfrom third partieswill beimportant. For example, merger goplicants andyss
of ther ability to raserivas cogts or ther data gpproximations about other firmswill be subjective and
subject to eror and bias NASUCA rases amilar concans, arguing the Commisson hasan
independent obligation to obtain thefacts It believesthat merger goplicants should bear therisk of
information unavailability and that the Commisson should not gpprove mergers without sufficient
supporting information.

WEPCO nates thet under the Hart-Scott-Rodino gpproach to condderation of mergers by the
antitrust agendies, there is subgtantid interaction between agency daf and interested parties that has
better promoted understanding of merger-rated problems. WEPCO suggedts thet one way to
improve the communication among Commission g&ff, goplicants and intervenors, given the quias-
judiad functions of the Commisson and its ex parte redtrictions, would be for s&ff to prepare areport
summaizing its prdiminary findings, merger goplicants and other interested parties could comment upon
that report. Staff would then revise its condlusions as gppropriate to take into account any new

information developed in the comment process

24pmong the informetion the FTC Staff suggests interna documents of the merging parties
third-party documents, induding documents from indudtry trade assoddions, depostionsof gpplicants
and third-party executives and conaultants; higtory of previous antitrugt cases; finandid andy4s
reports; consultants reports on competitive conditionsin the industry; documents and interviews with
executives of faled entrants, progpective entrants and fringe firms; filings about competitive conditions
mede with other government agendes, and documents and interviews with suppliers and cusomers
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Sevard commenters express concern that goplicants provide full disdlosure of the required
data APPA/TAPS cautionsthat despite the fact thet filing requirements focus on the padt, current,
and near future, they cannot accuratdly capture the dynamic changes in the not-so-near future. Fulll
disdosure of dl information thet may bear on future competitive activities and changes, such asretall
comptition, is vitd to the screening process. 2

NRECA recommends atwo-track merger review palicy to fodter flexibility. 1t suggest fadt-
track review of mergers of amdl and medium-sized utilities that would not adversdly affect competition
in ardevant regiond market and that could enhance regiond competition by cresting asronger, more
viable competitor. NRECA bdievesthat such atwo-track review processwould dlow the
Commission to more effectively scrutinize proposed "mega-mergers’ where the Commisson's
horizonta screen indicates the potentid to creete or exacerbate market dominance,

Fndly, APPA/TAPS cautions againg goplying the inditutiona framework and processes for
reviewing ordinary ratefilingsto evduating mergars. They date thet the andysis produced by thefiling
requirementswill not yidd ardiable answer to the fundamentd question of the effect of amerger on
future competitive markets.  They therefore urge the Commisson nat to follow amechanigtic goproach
to evauaing mergers

Commission Conclusion

ZSAPPA/TAPS notes that strategjc dliances should be disdlosed and treated as mergers where
their terms could have horizontd or vertical competitive effects. Also, to evauate whether a proposed
merger islikdy to harm competition by placing additiond costs on competitors, merging companies
should be required to disdlose exigting “reserve sharing,” pooling arrangements and contractud or other
commitments in order to continue those arrangements pos-merger.
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In response to concerns regarding deficient filings, we note thet this agency has usd
procedures such as $&ff deficiency |etters to obtain additiond information from merger gpplicants. 2°
Nothing precludes use of this or other proceduresin the future to address deficient gpplications

While we acknowledge Missouri Commisson and the FTC Saff' s concerns that the proposed
filing requirements place the Commisson in apogtion of reying on merger goplicants potentidly biassd
andyds the Commisson can generdly obtain the types of information these commenters describe or
communicate with merger goplicants pre- or pogt-filing (through, eg., atechnica conference) regarding
comptitive concams or the resuits of preliminary andysis 2” For example, in Serra Padific we
proposed atechnicd conference as an gppropriate avenue of communication among Commisson gaff,
goplicants and intervenors. 28 In addition, the intervention processitsdf dlows other market
participants to raise concerns.

We nate thet our regulaions require thet dl deta, assumptions, techniques and condusionsin
goplicants andyses be accompanied by supporting documentation. Indeed, the revised regulations
explan in detall the type of information goplicants mudt file, for use both by the Commission and by

intervenors, to confirm gpplicants results. Moreover, the Commission has required, in many indances,

265ee e.,, UtiliCorp United Inc. and S. Joseph Light & Power Co. and UtiliCorp United Inc.
and Empire Digtrict Electric Co., 92 FERC {61,067 (2000) (Utilicorp/St. Joseph), AEPICSW,
Allegheny Energy, Inc. and DQE, Inc., 84 FERC 161,223 (1998) (APS/Ducuesne).

27|t isimportartt to note thet our Statutory authority in retrieving informetion pursuant to a
section 203 invedtigation is adjudicatory in nature; adequiate public natice, public participation and
adminidrative due process are required.

25 erra Padific Power Co., Nevada Power Co. and Portland Generd Electric Co, 92 FERC
61,069 (2000).
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full disdosure of merger goplicants attivities The Commission will continueto usedl meansavaladle
to ensure that merger gpplications are complete, accurate, and free from bias. In regard to complete
goplications, we note that if changes that would affect the andlyd's occur after the date afiling is made
with the Commission, but before find Commisson action, the goplicant must supplement its goplication
promptly, describing such changes and explaining ther effect.

Currently, 8 334 of the Commisson's regulaions provides that “the Commisson may require
additiond information when it gppearsto be pertinent in aparticular caz™ Inthe NOPR, the
Commission proposed that its authority to require the submisson of such additiond information be
deegated to the Director of the Office of Electric Power Regulation or his designee, under anew 8
33.10. No commenters opposed this proposed action, and it is hereby adopted with the darification
that the "Director of the Office of Markels, Tariffsand Rates' is subdtituted for the "Director of the
Office of Electric Power Regulation” to make this section consgtent with the Commission's recent
internd reorganization.

In response to NRECA's suggestion that the Commisson adopt atwo-track system for
reviewing mergers of smdl/medium and large utilities, we note thet the Sze of amerger does not
indicate the leve of competitive concarn it may rase. Mergers of smdl, adjacent utilitiesin tranamisson
condraned regions, for example, can raise competitive concerns, judt as can "megamergers” We
bdieve thefiling requirements propased in the NOPR are aufficent to produce the information and
andyds necessary to evauate amdl and large mergersdike. Our experience has been that mergers
that do not pase competitive problemswill be quickly identified. Therefore, we do not see the need to

digtinguish between mergers of amdl/medium and large utilities
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Bdow we discuss the background, public comments and our condusions regarding the more
spedific information necessary to perform the competitive andyss

V. HORIZONTAL SCREEN ANALYSS

The Guiddines st out the fallowing five Seps for andyzing the competitive effects of proposed
megas (1) andyze whether the merger would Sgnificantly incresse concentrtion; (2) andyze
whether the merger, in light of market concentration and other factors that cheracterize the marke,
raises concern about potentid adverse competitive effects; (3) andyze whether entry would mitigete the
averse effects of the merger; (4) andyze whether the merger would result in efficency gains not
achievable by ather means and (5) andyze whether, absent the merger, either party would likely fall,
causing its assts to exit the market. 2°

The competitive andysis screen *° focuses on the first step: whether the merger would
sgnificantly increase concentration in rlevant markets. Concentration gatidics indicate whether a
merger may have adverse comptitive effects, but they are not the end of theandyds We notethet in
many cases, the Commission has moved quickly beyond market concentration detidicsin evauaing

the competitive effects of proposed mergers. For example, in Commonwedth Edison Company and

PECO Energy Company, the Commission found that despite high concentration Satidicsin the

Commonwedth Edison Company (ComEd) destination market, ComEd would not be adle to influence

market price Snce mogt of its capacity was nudear, which is difficult to ramp up or down in order to

2Policy Statement & p. 30,118
30These gpedific filing reguirements are set forth in § 33.3 of the revised regulations
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withhold output. In addition, the market demand fdl within the flat portion of the supply curve for most
hours of the yeer, 3o withholding output would not significantly affect price. 3t

If gpplicants competitive andys's screen indicates that the merger would significantly increese
concentretion, goplicants must ether address the other gepsin the Guiddines or propose meesures thet
would mitigete the adverse comptitive effects of the proposed merger. 32 If gpplicants propose
mitigation measures, the screen andyd's should Ao take into account, to the extent possible, the effect
of these remedies on market concentration.

The competitive andyss Screen is made up of four geps (1) identify the products sold by the
merging firms (2) identify the customers affected by the merger; (3) identify the suppliersin the market;
and (4) andyze the merger’ s effect on concentration. Below we discuss the filing requirements for eech
step.

A. Relevant Products

Background
Applicants must identify the wholesde dectricity products sold by the merging firms. Ata
minimum, such products indude nonHfirm energy, short-term capacity (or firm energy), and long-term
cgpacity. Products should be grouped together when they are reasonable substitutes for each other
from the buyer’ s parspective. Supply and demand condiitions for particular dectricity products may

vary subdantidly over timeand, if s, the andyss should take thisinto account. Periods with Smilar

3lCommonwesdth Edison Company and PECO Energy Companty, 91 FERC {61,036 (2000)
(PECO/ComEd).

32The spedific filing requirements for applicants addressing mitigation messures and additiond
factorsare st forth in 8 33.3(e) and 8 33.3(f), respectively.
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supply and demand conditions should be aggregated. Thus, gpplicants must define and describe dll
products sold by the firms, explain and support the market conditions and groupings, and provide dl
datardied upon for product definition.

Inthe NOPR, we dated that as restructuring in the wholesdle and retall dectricity markets
progresses, short-term markets gopear to be growing in importance. We sought comments on the
assesament of longterm cgpedity marketsin merger andysis

The ddivered price test, which we reguire gpplicants to use to identify potentid suppliersina
mearket, focuses on the ability of suppliersto ddiver energy to rdevant markets as measured by their
short-term variable costs. However, thereis no good measure for long-term cgpacity prices per se.
Therefore, we sought comments on the gppropriate andytic framework for evauaing long-term
cgpacity products.

Comments

Asdiscussd in gregter detal in later sections, commenters offer anumber of indghts and
suggestions regarding the scope of the Commission’smerger andys's peartaining to retail competition.
Themgor areaiin the proposad filing reguirements where this subject arisesisin the definition of
rlevant products. Aswe noted earlier, for example, the Missouri Commisson argues thet the
emphasis on products should indude retal markets, Snce unbundling will blur the treditiond distinction
between wholesdle and retall dectricity products. NASUCA suggests the Commisson modify its
Screen to encompass the following product markets: wholesdle sdes wholesdle purchases rdtal sdes
retal purchases, exiding generdtion, new generaion, andllary sarvices rdaed to generdtion and

andllary sarvices rdaed to trangmission.
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The FTC Staf argues that unbundling could increase product differentiation, which may dter
the degree of subdtitutability between products and may afect product market definitions. They aso
date that because dectricity cannot be stored in large quantities and supply and demand condiitions
within short time intervals may be independent of each ather, there may be a need to define dectricity
sdesduring individud hours as separate product markets, each of which may have adifferent
geographic market assodated with it. Thus FTC Staff recommends the Commisson congider
techniques for examining the degree of linkage between different dectricity product markets (eg.,
dectricty sold on an hourly begs).

WEPCO datestha snce dectricity isnot purchased to be consumed in agpedific hour, (eq.,
off pesk, on peek, summer, winter, and shoulder months), but it purchased and consumed over the
course of ayear in agable and predictable pattern, the rdevant product market for competitive
andyds should be dedtricity consumed over the course of ayear, not dectricity consumed inasingle
time period. Thus, WEPCO bdieves that guidance is nesded from the Commission concerning how
we will aggregate and evaduate mullti-period andyses.

Commission Conclusion

We agree with NASUCA, Missouri Commission and FTC Staff thet unbundling and retall
competition will effect rdevant product definitions. The Commission recognized this posshility in the
Policy Statement when we gated that non-firm energy, short-term capacity, and long-term capecity are
products thet should, a aminimum, be evauated by amerger goplicant. Recognizing thet energy

companies are entering new product markets and that the effect of amerger could be to diminate one
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of the merged companies as a perceived potentia competitor in such new product markets, %2 wewill
a0 require goplicants to identify product marketsin which they may be reasonably percelved as
potential competitors. We do not see the need a thistime, however, to require merger gpplicantsto
separady identify and define various retall products or to define certain additiond products with the
exception of andllary sarvices

We base this condusion on two reasons. Frg, it isimportant to define rdevant products from
the pergpective of the consumer, i.e,, induding in a product group those products consdered by the
consumer to be good subdgtitutes NASUCA' s suggested product definitions do not do this. For
example, we do not see how wholesde sdles versus wholesde purchases warrant definition as separae
relevant products from the consumer’s parpective. Moreover, given this goproach to defining rdlevant
products, we disagree with WEPCO that dectricity consumed over the course of the year should be
defined asardevant product. We notein reponse to the FTC Staff’ s comments that we reguire
separate rdevant products be defined for didinct market conditions. These market conditions can
encompass gregter or fewer numbers of hours during the year, depending on the spedifics of the case.
To fadlitate accurate energy product definition when market conditions vary, however, we will reguire
merger goplicantsto use load levd, as opposad to time of day. Thisisaminor modification to what
was proposed inthe NOPR.  When time periods are lengthy, distinct market conditions that occur
within a particular time period can go unevauated. We note that many merger goplicants routindy

Oefine rdevant energy products usng load levd.

335ee below note 77.
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Second, the Commission madeit dear in the Policy Statement and the NOPR thet it stood
ready to evduate the effect of amerger on retall competition if agate lacks authority under Sate law
and asksusto do 0. The NOPR noted that restructuring in the dectric indudtry, i.e., retail access,
could affect presumptions thet are necessary to complete our screen andyds. In such caseswe will
require merger gpplicantsto provide andyses thet will dso be useful in assessing the effect of amerger
on retal dectricity markets For example, the exigting filing requirements require gpplicants to provide
information on ther native load obligations

We bdieve, however, that some andllary services spedificaly goinning and non-spinning
resarves and imbaance energy - if they are sold by the merging firms -- must be added to the list of
rlevant products to be andyzed by merger goplicants. The movement toward RTOs hasled to the
development of bid-based andillary service markets, especidly imbaance energy markets
Participation in these marketsis greeter now than in the past, and we expect such paticipaion to
expand as markets devdlop. We nate that ancillary service market conditions are not directly cgptured
by cgpadity meesures for @ther nonHiirm energy or short-term cgpadity. While high levels of or changes
in concentration in energy markets may be good generd indicators of the sructure of or changesin the
gructure of andllary sarvice markets, the technicd requirements for providing these services may be
more gringent then those for providing energy, and there may be fewer potentid suppliersthanin
energy markets. Given the foregoing, we will, therefore, require thet merger gpplicants assessthe
effects of proposed mergersin the resarve and imbaance energy markets. We recognize thet ancillary

savice and imbaance energy markets are not fully developed in some regions of the country. As
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RTOs are formed, we expect thet these markets will become more fully developed. 34 We, therefore,
reguire gpplicants to andyze resarves and imbdance energy as separae products when the necessary
dataareavaladle. If nat, goplicants mugt explain why the markets cannot or should not be andyzed.

B. Relevant Geographic Markets

Bdow we discuss the methods of identifying the rdevant geogrgphic markets as st farth in the

NOPR.
Background

Customers (Destination Markets): Asdiscussed in the Policy Satement, identifying the
customerslikdy to be affected by amerger is one part of defining the geographic scope of the rdevant
maket. At aminimum, affected cusomersindude dl entities thet are directly interconnected to any of
the goplicants or that have purchasad wholesdle dectricity from any of the gpplicantsin the past two
years *® The Commission solicited commentsin the NOPR on whether two years was the gppropriate
period of purchases for deciding to indude purchasers as afected cusomers. Customers conddered to
be affected by the merger and induded in the andlyss are referred to as "dedtination markets”

To amplify the andys's cusomerstha have the same supply dternatives asidentified in the
competitive andys's screen, can be aggregeted into asingle destination market. The Commission hes

acoepted this gpproach in anumber of merger filings. For example, in Atlantic City/Ddmarva, the

Commission found acogptable the trestment of PIM as a single degtination market Snce cusomersin

34Regiond Transmission Organizations, Order No. 2000, 65 Fed. Reg. 809 (Jan. 6, 2000),
FERC Statutes and Regulations at 31,135 (1999).

SPolicy Statement a p. 30,130.
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PIM trade largdly with the same sat of suppliers The sameistrue of mergers occurring within the New
England and New York 1SOs (e.g., ConEd/NU and CMPINY SEG). 3 We proposed that applicants
be required to provide al data used in determining the affected customers
Comments

FTC Staff remarksthet the ligt of affected customers produced by the ddivered price test
provides only alimited picture of the cusomerswho may be harmed by amerger. It notesthat in thar
own experience, suppliers pricing decisons focus on atracting new customers thet often arenat on
ligsof current cusomers. FTC Staff dso contends thet if apotentid anticompetitive effect of amerger
invalvesincreased coordination among suppliers, the harmful effects of the acquistion may go beyond
cugtomers of the merging parties to indude many customers supplied by non-merging companies
Ladly, it explainsthet if apotentid anticompetitive effect of amerger is dower entry into new
geographic markets, the affected consumerswill (by definition) be those located where the parties have
not previoudy done busness. Without information about these potentid customers, the FTC Staff
dates merger andyss may underesimate presant and future demand dadticity or incentivesto
innovate. Therefore, FTC Staff recommends the Commission broaden its concept of affected
cusomersto indude potentid customers and cusomers of third-party suppliersin the market(s) served
by the merging parties

Because trangmisson condraints may bind during pesk demand periods, the FTC Staff

suggests thet more care be taken when defining geogrgphic markets. Inan SO thet is divided into

3Consolidated Edison, Inc. and Northeast Utilities, 92 FERC ] 61,225 (2000), reh'g denied,
92 FERC 1 61,014 (2000) (ConEd/NU) and Energy East Corp. and CMP Group, 91 FERC |
61,001 (2000) (Energy East/CMP).
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zones, such as Cdifornia, during off-pesk hours the rdlevant geographic market could be the entire
ISO, while during the peek hours each zone could be ardevant geographic market. Since, in generd,
the broader the geogragphic areathe less concentrated the market, gpplicants should judiify the use of a
broad geographic market with evidence that the market definition remains viable during pesk times. I
nat, the FTC Staff suggests, the market definitions should be narrowed for pesk periods
Commission Conclusion

The Commisson generdly shares the FTC Staff’ s broad concept of cusomerswhich are
potentialy affected by a proposed merger. We bdieve thet the exidting requirement to identify as
destination markets those entities directly and indirectly interconnected with the merging companies, in
addition to entities with which the merging companies trade, partidly captures the universe of potentid
customers affected by the merger. We dso bdieve the intervention processis in itsdf, agenerdly
relidble way for cusomers potertidly affected by amerger to identify themsdves and rase their
particular concerns. However, as discussed beow under Section V.H, we recognize that energy
companies are increesingly entering new geogrgphic markets and that the presence of a percaived
potential competitor in ageogrgphic market can have asdutary effect on thet market. If amerger
could diminate such adutary effect by removing one of the merging compenies asa percaived
potentid competitor in such markets we will dso require gpplicants to identify any geographic markets
in which they may be reasonably percaived as potentid competitors.

The Commisson dso agreeswith FTC's point regarding the effect of tranamisson condraints
on the scope of geogrgphic markets. We bdieve that the market andlysis adopted here capturesthis

effect, because the use of different load levelsin defining rdlevant products narrows the scope of
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relevant geographic markets by condraining transmisson where gopropriate. Thus markets andyzed
during peek load leves are often smdler because trangmisson links are full a thoseload leves.

C. Suppliers (Delivered Price Test)

Background

Defining the rdevant geographic market dso requires identifying the sdllersthat can compete to
supply ardevant product. Suppliers must be abdle to reach the destination markets both economicaly
and physicaly. To determine the suppliers that can economicaly supply a degtingtion market, the
NOPR proposad that gpplicants conduct addivered pricetest. In the ddivered price tedt, suppliers
can economicaly sarve dedtination markets to the extent thet they have generaing cgpecity thet can
servethe market a aprice 3 no more then five percent above the pre-merger market price. %8
Applicants would then adjust suppliers cgpacity consstent with the physicd transmission capacity
avallable to reach the destination market.

In some cases, potentia suppliers may be parties to mergers that have been announced but not
yet consummeated. The Commission sought comments on whether those suppliers should be tregted in
the compdtitive andyds Screen asif their mergers have been consummeated or whether they should be
trested asindependent rivas.

In addition, the NOPR proposed that a supplier's ability to economicaly serve adedtination

mearket be measured by generating capacity controlled by the supplier rather than higtoricd sdes data

3"The price would indude paymerts for transmission and andillary sarvices nesded to ddliver
the power.

3Bpplicy Statement at pp. 30,130-31.
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We a0 discussed in the NOPR two generdting cgpacity meesures we bdieved gppropriate for the
comptitive andlys's screen: economic capacity (EC) *° and available economic capecity (AEC).
Comments

A number of commenters reoond generdly to the Commisson's proposad filing requirements
governing the definition of rdevant geographic markets usng the ddivered pricetes. EEI bdievesthat
the screen is vduable in identifying potentiad problems early inthe process However, EEl and
Southern advocate a change in the Commisson's Appendix A andysisfrom theindividua dedination
markets defined usng the ddivered price test to a sngle geographic market defined by usng the
hypothetical monopolist test, as suggested by the DOJFTC Merger Giddines. *© EEI damsthet the
hypothetical monopolist test will produce amore accurate picture of the markets amerger would affect.
It arguesthet amgor flaw in the ddivered pricetest isthat it assumes that price discrimination can
occur even though such discrimination would be unlavful and the Commisson's open access rules go
far to prevent it.

EEl explansthat the ddlivered price test does not consder the role of power marketersand

arbitrage in preventing potentid price discrimination. In contradt, the hypotheticd monopolist test

39 The dtarting point for calculating economic capedity is the supplier's own generation capacity
with low enough variable cogs that energy can be ddivered to amearket (efter paying dl necessary
tranamisson and andillary service codts induding losses) a aprice that isfive percent or less abovethe
pre-merger market price. Cgpacity must be decreased to reflect any portion committed to long-term
firm sdes and it must be increased to reflect any portion acquired by long-term firm purcheses. In
addition, any cgpadity under the operationd control of a party other than the owner must be attributed
to the party for whase economic benefit the rdated unit isoperaied. The result of these caculdionsis
the supplier's "economic capaaity.”

4050uthern comments thet actud merket conditions reflecting any legd constraints on market
participation should be conddered, but only if such condraints are actudly being adhered to.
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assumesthet thereis no price discrimination, absent other factors. EEI argues that the Commisson's
cdam tha the ddivered price test produces consarvative results is not persuasive because the ddivered
price test produces erroneous results by over (or underdating) the potentid effects of amerger on the
market.

Commission Conclusions

In response to generd concerns regarding the ddivered price ted, we raterate thet the
competitive analyss screen isintended to provide a sandard, generdly consarvative check to dlow the
quick identification of mergersthat are unlikdly to present competitive problems, and is not meant to be
adefinitive test of the competitive effects of apropased merger. Therefore, we will continue to goply
the ddivered price test st forth in the Policy Statement in future merger cases. This does not predude
goplicants or other parties from filing dternative andyses, induding those usng the priceincrease (i.e,
hypothetical monopalist) test for defining rdlevant markets, as suggested by EEI, nor doesit predude
the Commisson from peaforming andyses of dterndive scenariosto test the sengtivity of resultsto key
assumptions, as suggested by the FTC Stff.

We aso will adopt our proposa regarding suppliers ability to reech amarket. Snce merger
andyss should be as forward-looking as practicable, suppliers ability to economicaly servea
degtination market seems better measured by the generating cgpadity they contral than by historical
sdesdaa Thisis because information about current or pagt sdllers may nat identify those participants
whose generation capecity could discipline future priceincreases. Moreover, dataon sdlesmedeina
past environment characterized by monopoly and cot-based rates or pancaked tranamission rates and

other grid management ineffidendes may not be agood indicator of how firmswill behaveinan
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environment increasingly characterized by generation competition and RTOs #* In addition, the
competitive andyss screen filed by goplicants mugt use both EC and AEC meeaures to gauge supplier
presence.

Aswe gaed above, the competitive andys's screen isintended to be aforward-looking
measure. Therefore we bdieveit is gopropriate thet gpplicants provide sangtivity andyses of thar
results to the assumption that announced, but not consummeated, mergers are completed. Such
information would be ussful in assessng, for example, the gopropriateness of behaviord versus
gructurd remedies. Applicants may perform sengtivity andyses which incorporate different scenarios
regarding announced, but not consummiated mergers and should explan why cartain scenarios might be
more appropriae.

Discussed in more detall beow are the generd data requirements thet are needed to determine
the suppliersin the rdevant market for a competitive andyd's Screen, asummary of the commentson
these requirements, and our condusons.

Generating capacity and variable cost

Background
The NOPR explaned that the basic determinants of asupplier’ s presence in amarket arethe

generaing capacity the supplier controls and the variable costs associated with that capacity. For eech

“1Bdtimore Gas & Electric Compary and Potomac Electric Power Company, Opinion No,
412, 76 FERC 161,111 (1996), 79 FERC 161,027 at 61,120-21 (1997) (BG&E/PEPCO). Thisis
not to say, however, that sdes data are irrdevant to market andyss. If sdesdaaindicatetha ceartan
participants actuadly have been adle to reach the market in the pagt, it is gppropriate to condder
whether they are likdy candidates to be induded in the market in the future. BG& E/PEPCO a n.72.
Itisfor this reason that we will require a"trade data.check” as part of the competitive andys's screen.




Docket No. RM98-4-000 39
potentid supplier to ardevant market, goplicants mud file the publidy available generation capability
and variable cogt datafor each generating plant or unit. Aggregate plant levd datafrom plantswith
units that burn different fuds can resuit in average plant variable cods that inaccuratdy Sate the units
economic ahility to sl into amearket. 42 For such plants, cost detaa the unit level are preferable to
cogt datad the plant leve, and gpplicants must file disaggregated plant detato the extent it is publidy
avaldde
Comments and Commission Conclusion
No specific comments were recaived on thisissue. We adopt in this Find Rule the proposds
st forth in the NOPR.
Purchase and sales data adjustments
Background
Inthe NOPR, we dated that deta regarding the long-term purchases and sdes of suppliers
should be filed with the gpplication. These datawould, to the extent available, indude the buyer, the
sler, the contract duration, the degree of interruptibility, the quantity (MW), and the capacity and
enargy charges. Applicants mugt explicitly show any adjusments meade to suppliers cgpedity dueto
long-term contracts.
Comments and Commission Conclusion
No spedific comments were received on thisissue. We note thet our experience with both

horizonta and vertical mergers ance the NOPR was issued indicates thet case-gpecific drcumdances

42\\e have noted such discrepandiesin data recaived from gpplicantsin our andysisin aprior
case. See BG& E/PEPCO, pp. 61,119-120.
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areimportant in determining if theindusion of purchased power in asupplier’ s capadity is reasoneble.
For example, if purchased power could be withheld by the merged firm to drive up market prices
induding such purchasesin asupplier’ s cgpacity would be gppropricte. Therefore, we will reguire thet
purchase and sales dataindude information on whether the terms and conditions of purchase contracts
confer operationd control over generation resources to the purchaser. In addition, we will aso require
informetion on the remaining life of contracts and any evergreen or rollover provisons. If thetermsand
conditions of purchase contracts do confer operationd control over the generation resourcesto the
purchasar and the merger raises competitive concarns, thisinformeation could be useful, for example, in
determining the type and duration of remedies. If contracts do not confer operationd control over the
generation resources to the purchaser then the cgpacity should be atributed to the sdller.

Native load commitment adjustments

Background

Along with EC, the other measure of supplier presence rdevant to the competitive andys's
sreenisAEC. AEC is caculated as EC lessthe capadity neaded to sarve native load customers™® In
the NOPR, we proposed that gpplicants indude this measure in their screen andydsfor dl suppliers
thet have native load commitments. The Commisson sought comments on the role of native load and
the weight the AEC measure should be given in market andyses

Comments

“43Native load customers are the wholesale and retail power customers on whose behdf a
utility, by Satute, franchise, regulaory reguirement, or contract, has an obligation to congtruct and
Operate an dectric sysem.



Docket No. RM98-4-000 41

A number of commenters raised issues regarding native load obligetions. For example,
WEPCO assxtsthat retail choice reduces native load obligeations and correspondingly increases AEC
and available tranamisson cgpability (ATC) in wholesde bulk power markets. It Sates that under full
retail competition with complete rdlease of native load, AEC convergesto EC. In sateswhereretall
competition is not on the horizon, AEC 4ill provides ussful informetion. WEPCO, therefore, suggests
the Commission congder the vdue of AEC on a case-by-case bess

NASUCA and Missouri Commission argue that snceretail choiceis quickly expanding
throughout the country, the Commission should not rdy on AEC. With retall choice comesthe rdease
of someor dl of autility's native load obligation. In addition, under retall choice, rates for native load
customers that had been regulated become market-based, increasing the ability of anticompetitive
behavior to rase ratles. NASUCA and Missouri Commission dso point out that the Commission noted
in the NOPR that the assumption that a utility usesitsleast-cost generdtion to sarveits native load may
no longer hald under retail competition, to whetever extent it currently holds.

The FTC St argues the impending rlease of netive load regquirements has different
competitive implications for amerger before and after retail choice programs are enacted. It suggests
the Commission look at two scenarios one conddering those suppliersthet are condrained by nétive
load obligations (representing the near-term) and one conddering those that are not (representing the
long-term).  EEI recommends the Commisson require goplicants to perform tests of the sengtivity of
their ddivered price test results to changes in assumptions regarding retall choice.

Commission Conclusions
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We adopt in this Rule the proposds st forth in the NOPR.  The Commission is cognizant thet
theterm “native load” has apedific meaning. However, as dectricity markets change, the meaning of
native load may change too, such thet it is reasonable to consder it as part of abroader st of
contractud commitments. We agree with commenters regarding the need to recognize the implications
of retall accessfor evauaing AEC and EC resuits The Commission has raised thisissue in a number
of merger casss ' Asareait of these concerns, we encourage merger gpplicants who rely on
edimates of retall accessto provide senstivity tests of their results showing how varying degrees of
retall competition would affect concentration detidics. Thesetests could indude, for example,
soenarios with differing geogrgphic market definitionsif retall competition isin varying Sages of
development in the markets affected by the merger. Applicants must describe and indicate the status of
retail access programsin the markets affected by their proposed merger.

Where gpplicants are usng the AEC meeaure in the competitive andlys's Screen, they mudt file
higtorica deta regarding hourly native load commitments. Applicants must provide these data for the
modt recent two years or the most recent available time period or explain why such dataare not
rlevant, given the status of retail access *° The spedific filing requirements for reporting netive loed
commitments are st outt in 8 33.3(d)(4) of the revised regulations.

Other adjustmentsto supplier capacity

Background

YSee eq., Utilicorp/'St. Joseph

“SHourly detaare availeble in eectronic formet from the FERC Form 714, Annud Electric
Control and Planning Area Report.
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Inthe NOPR, we gated thet other adjustments to reflect asupplier’ s competitive ability to
serve a dedtination market may be gppropriate, and that gpplicants must support any such adjusgments
with adequate andyses and set out dl dataand assumptionsusad. There may beindanceswherea
generdion supplier's adility to participate in marketsis limited by datutory resrictions. For example,
the tax-exempt datus of municipa generators can be jeopardized if they sdl more than acartan
percentage of their tax-exempt financed generation to private utilities. Another example isthe Satutory
geographic limitations placed on the Tennessee Vdley Authority'swholesde sdes ativities We noted
thet failing to recognize such redtrictions could overdate the ahility of such generation suppliersto
compete and thereby to discipline pricesin amarket.

Ancther adjustment discussad in the NOPR that may be needed to accurately represent a
supplier's aaility to sdl into marketsisto adjust for reserve requirements for rdigbility or other reasons
Generdtion cgpadity that must be hdd in reserve is not available to be sold into markets on afirm bass
to respond to price increases, and therefore should not be atributed to the supplier in the competitive
andyss screen.

Comments

WEPCO argues that by ignoring dternative marketsin which suppliers could sl the ddivered
price test overdates the amount of power that seeks to reach each dedtination market. This can cause
mergers of no competitive Sgnificance to fall the screen and competitively Sgnificant mergersto passit.
Therefore, redigtic assessment of mergers requiires that the opportunity cods of sdesin other aressbe
taken into account.

Commission Conclusions
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We adopt in this Rule the proposals st forth in the NOPR. We agree with WEPCO that it
may be ussful in cartain cases to account for suppliers: opportunity cogtsin defining revant geogragphic
markets. We note that ongoing modding efforts are attempting to incorporate this cgpability and we
encourage merger goplicants and indudry expertsto continue such efforts. If merger goplicantswish to
provide market andyses that reflects suppliers: opportunity costs, we will consder such andysesasa
supplement to the required andyds. Applicants must describe any datutory regtrictions thet may goply
to generation suppliersinduded in their competitive screen analyses, reserve requirements and how
those requirements affect the avallaaility of each unit induded in the competitive andys's and any other
adjusmentsto supplier cgpecity.

Transmission prices, ancillary service prices and loss factors

Background

The NOPR emphasized that an important factor in determining whether capacity can savea
detination market isthe transmisson cogts thet would be incurred in ddivering generdiion servicesto a
degtination market. The Policy Statement recognizes thet prices paid for tranamisson and andillary
services should be added to the variable costs of asupplier’s capacity. *© For purposes of the
competitive andys's screen, gpplicants must use the maximum taiff ratesin public utilities open access
taiffs on filewith the Commisson. The NOPR pointed out that where anon-public utility’s
transmisson sysem isinvolved, the maximum taiff rates under any non-jurisdictiond (NJ) open access
reciprocity tariff should be used. If an NJtaiff for an entity has not been submitted to the Commission,

the NOPR proposed that gpplicants use their best effortsto obtain or esimate transmisson and

“45Policy Statement at pp. 30,131
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andllary sarvicesrates 47 In cases where the transmission and andillary service pricesused ina
competitive andyss screen are not found in publidy available tariffs or rate schedules, gpplicants may
need to esimate these parameters. The assumptions underlying such estimates must be adequatdly
supported.

Conggent with the generdly consarvaive nature of the competitive andyss screen, the NOPR
proposad to require that the transmission prices used be the maximum taniff ratesin the open access
taiffs Applicants may presant, in addition to the required screen andlys's, a separdte andlyssusing
lower discounted transmission rates, if goplicants can demondirate that discounted lower rates have
been generdly avalable and thet discounting islikdly to be availablein the future. 8

Restructuring effortsin some regions may result in trangmisson pricing regimes that depart from
traditiond system-gpedific, average cogt prices. Accordingly, the NOPR proposed thet the
transmission pricing usad in the competitive andlyd's Screen and the data presented in the filing reflect
the tranamisson pricing regime in effect in the rlevant geographic markets.

The NOPR proposed that for eech tranamission system that a supplier must useto ddiver
energy to ardevant destination market, gpplicants mugt provide deta, induding the tranamission
provider's name, the firm and non-firm point-to-point rates, the andllary servicesrates, the lossfactors,

and an estimate of the cost of supplying energy losses. Where tariff rates that are expressed ss §MW

4"Rates for non-public utilities thet are members of aregiond body such asan RTO may be
found inthe RTO taiff. Such information may a0 be avalladle on anon-public utility’ sOASS

“BFor public utilities (and non-pubdlic utilitieswith OASS), evidence should be available from
OASISarchives. OASS database transaction data must be retained and mede available upon request
for three years after they werefirg posted. See 18 CFR 37.7.
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are converted to ¥§MWH, applicants must explain the converson. The NOPR proposed that
goplicants mugt dso explain how suppliers are assigned trangmission contract paths to the degtination
markets.
Comments and Commission Conclusion
No specific comments were recaived on thisissue. We adopt in this Find Rule the proposds
st forthin the NOPR.  The spedific filing requirements for transmisson rate and loss fector dataare st
out in 8 33.3(d)(5) of the revised regulaions
Market prices
Background
Asdiscussd in the Policy Statement, a supplier’ s capacity may be induded in ardevant
mearket, for purposes of the competitive analyss screen, if it can be ddivered into the market & aprice
that is no morethan 5 percent above the premerger market price. *° We therefore proposed that the
goplication support market prices for each revant product and geographic market. Significant market
conditionsincluded, for example, those characterized by periods of high (peek) or low (off-pesk)
demand and by transmisson congtraints. *°
Asdiscussd in the Policy Statement, the Commission does not bdieve that al dectricity
markets have matured sufficiently to exhibit sngle market-dearing prices for various products
Therefore, in the NOPR we sought comments on gpproprite criteriafor determining when surrogate

meesures are needed. We did not require a specific method for estimating market prices However,

“SPolicy Statement & p. 30,131
SOAtlantic City/Ddmarva, p. 61,408.
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we dated that the results must be supported and conggtent with what onewould expect ina
competitive market. For example, we would expect pricesto vary little from customer to customer in
the same region during Smilar demand conditions (if there are no trangmission condraints), but we
would expect pricesto vary between pesk and off-pesk periods. °! Where resuits are a odds with
those that would be expected under competitive market conditions, we proposed that goplicants
explain such results. We dso encouraged gpplicants to use more than one gpproach to estimating
market pricesin order to demondrate that the market price etimatesare vdid. To support the market
price estimates, we proposad thet gpplicants must file any cogt or sdles datardied upon in esimating
the price, aswdl as an explanation of how the data were used to determine the estimates
Comments

The FTC Saff raises anumber of issues concerning the choice of representative prices and
their effect on geographic market Sze. Frg, it argues thet geographic markets expand when prices are
high because it becomes feesble for disant dectricity suppliersto provide economicaly competitive
subditutes. However, it points out thet tranamission congestion during these pesk periodswould
reduce the rdevant market. Smilarly, it Satesthe transmisson pricing regime can afect the scope of
the rdevant market. 1t proposes the Commission reguire merger goplicantsto provide asengtivity
andydsfor various pricdng regimes aswel asfor the representative prices usad in the competitive
inquiry.

WEPCO rases smilar concerns. WEPCO bdieves that because pricesin adjacent markets

tend toward uniformity, asngle regiond market emergesin place of severd locdized ones The

>10hio Edison Company, e d., 80 FERC 161,039 at 61,105-6 (1997) (FirdEnergy).
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adjusgment WEPCO proposssis for the Commission to require acompetitive andyss over the larger
areain which price formation takes place.

Severd commenters raise rdated issues concerning the determination of representative prices.
For example, the FTC Staff, Missouri Commisson and NASUCA contend thet ether competitive
prices or likdly future prices are more gppropriate choices for basdine market power andyses than the
pre-merger market prices. Smilarly, the Missouri Commisson and NASUCA want the Commisson to
require merger gpplicants to account for the effect of any resdud retall market power by adjusgting the
base price and/or 5 percent differentia used to determine dternative supply sourcesin order to reflect
the aosence of full competition in the pre-merger markets

Commission Conclusions

We adopt in this Rule the proposas st forth in the NOPR.  In reponse to commenters
concarns, We agree that markets can be regiond, as opposad to loca, under certain circumstances.
The Commission has often recaived merger filings thet employ identica price estimatesfor severd
detination markets. ®> Where there are no transmission congiraints between markets and where there
isademondrated lack of price discrimination, Smilar prices across degtination markets generdly
indicate alarger, sngle geographic market. > Therefore, even though the ddivered price test initially

requires the identification of separate rdevant markets associated with each affected customer,

2 Examplesindude Energy East/CMP, ConEd/NU, and NiSource Inc. and Columbia Energy
Group, 92 FERC 161,068 (2000) (NiSource/Columbia Energy).

S3\When transmission congraints are binding, identical pricesin adjacent markets may ill
occur, dthough thisis unlikdly.
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goplicants should explain and support the use of abroader regiond market if they chooseto usesucha

market definition.

The Commisson dso bdievesthat secting represantaive market pricesin asensble manner is
among the mogt critical components of merger andysis when determining playersin the rdevant market.
We note that Snce the NOPR wasissued, the avallability of price deta hasincreased. However, there
will likely be indances where actud price datamay belimited or unavallable. We are opento the use
of estimated prices, provided thet they are accurate representations of prevailing market conditions.
The accuracy of such prices mugt be supported by avallable deta. 1n cases where gpplicants provide
andysis based on price ranges, we note that results thet differ from those based on actud reported
prices will baing adequate unless evidence is provided to the contrary.> Given the importance of
pricesto the outcome of market definition, we will reguire gpplicants to perform sengtivity analyds of
dterndtive prices on the predicted competitive effects. This provides us with an additiond meesure of
confidence and assurance that results are reliable,

The spedific filing reguirements for market price deta are st out in §33.3(d)(6) of the revisad
regulations

D. Transmission capability

Inthe NOPR, we explained thet the cgpeacity of suppliers determined to be economicina
rlevant dedtination market (thet is, cgpacity that can be ddivered a a cod thet isno morethan 5

percent above the premerger market price) may be induded in ardevant market, for purposes of the

See | CP& L/Horida Progress, in which prices based on system lambda and observed
"Maket Power Wesk" data were different.
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competitive andyss screen, only to the extent that transmisson cgpability is avallable to the supplier.
Such capadity is cdaulaed asthe sum of ATC and any firm trangmission rights held by the supplier thet
are not committed to longterm transactions. Thus, the extent of transmission capatility and the
dlocation of the rightsto use thet capability are important factorsin determining asupplier’ s aaility to
physcdly reach amarket.

This section discusses the generd dataand andyses proposed in the NOPR to dlow us
independently to estimate each economic supplier’ s aility to reech amarket.

Physical capability

Background

Inthe NOPR, we proposed thet for those suppliers able to economicaly serve ardevant
degtination market, gpplicants must present data on tranamission capability for eech tranamisson system
asupplier mugt useto ddiver the energy, to the extent available. These datawould indudetotd trandfer
cgpability (TTC) and firm ATC and must be conggent with vaues posed onthe OASIS. Wewere,
however, concerned thet the sum of trandfer cgpabilities reported on OASIS Stes could exceed the
smultaneous trander capability. We therefore propased the tranamission cgpability be reported as
smultaneous trandfer cgpabiility to avoid attributing more generating cgpadity to amearket then could
actudly reach it under actud operating conditions.

The NOPR a0 proposad that gpplicants identify the hours when tranamission condraints have
been binding and the leves a which they were binding. We propasad the gpplication dso presant
data regarding whether and how the propassd merger would change line loadings and the resulting

effect on trander capability. To the extent possible, goplicants should provide mgps showing the
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location of trangmisson fadlities where binding condraints currently occur. The Commisson asked for
comments regarding what determines when abinding condraint is Sgnificant enough to cause
competitive concarn. For example, is there aminimum number of hoursthat a condraint must last?

The Commission undergood that gpplicants must depend on publidy available information
regarding transmisson cgpatiility for sysems ather then their own, and that some of the information
discussed above may not be generdly avaldblefor dl sysems. The NOPR proposed thet gpplicants
file the best avallable dataregarding sysems other than their own. However, dl of the data discussed
in this section regarding the gpplicant’ s sysems mudt befiled, evenif it isnot available for dl other
sydems  An accurate representation of transmisson conditions on systems, where the merger’ s effects
arelikdy to be grestest isimportant.

Comments and Commission Conclusions

No specific comments were received on thisissue. The Commission underdands thet
smultaneous trander cgpahility datamay not be gengrdly avalable Wherethisisthe case, goplicants
mus use the best data avallable to edimate trandfer cgpabiility. For example, the andyss should not
add together the cgpahilities of severd interfaces if the Imultaneous trandfer capability into amarket is
less then the sum capatillities of theindividual interfaces. *> The Commission expects thet the
development of RTOs should reault in the availahility of transmisson datatheat is more accurate because
RTOswill conduct regiond transmisson andyses that account for factors such as loop flows and

Imultaneous trandersin a coordinated fashion.

SSHrdtEnergy, p. 61,104.
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In addition, we recognize the importance of flow-based modding in terms of bath the exiging
transmisson network and any proposad integration between the merging parties. We note thet the
North American Electric Rdiability Council hes developed datathat greetly fadilitate the use of flow-
based modds™® Astheindustry continues to develop flow-based modd's, we encourage applicantsto
adopt these methods for estimating transmission availahility. >’

The spedific filing requirements for tranamission capebility detaare st out in 833.3(d)(7) of
the revised regulations.

Firmtransmission rights

Background

The NOPR suggested thet trangmission capecity dong tranamission paths between suppliers
and degtination markets thet is reserved under along-term firm transmission contract by suppliers
should be presumed to be avallable to ather suppliers on anornHirm basis unlessthe cgpedity is
committed to along-term power transaction. We proposad thet gpplicants identify such trangmisson
cgpability and provide supporting information, induding the FERC rate schedule numbersif the
tranamisson provider isa public utility.

Comments

%6See eg., North American Electric Reliability Coundil's web page
(http:/Avww.nerc.conv~filez/ptdf.html) on use of Power Trandfer Didtribution Factors and the
Interchange Didribution Caculator which can be usad to identify interchange transactions contributing
to acondraint.

S"See, eq., Northern States Power and New Centuries, Inc., 91 FERC 161,157 (2000), reh'g
pending (NSP/New Century), where the applicants modded the effect of the integration on
tranamisson avalahility.
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TheNew Y ork Commission contends that dong with long-term transmission rights,
transmisson congestion contracts (TCCs) need to be congdered in andyzing market power. The New
Y ork Commission further dates that amarket participant who owns generaion in a higher-priced
market dong with a subdantia amount of transmisson rights or TCCs could increase the vdue of its
TCCs by withholding generation, thereby causing the market pricetorise

In addition, WEPCO expresses concern that confuson may arise asto whether along-term
trangmission resarvation is assodated with along-term transaction in light of ongoing industry
retructuring.

Commission Conclusions

We adopt the gpproach in the NOPR as to the information that gpplicants must present
regarding the trestment of firm transmisson rights (FTRs). We agree with the New Y ork Commission
regarding the importance of TCCs and therefore will dso reguire gpplicantsto file the same informetion
about TCCsthat we have required for FTRs. Since FTRs and TCCs confer ether physca or finencd
rights, we darify that applicants must provide informetion in either case. ® Thisinformation would be
usful in doing a competitive effects andyss

In regponse to WEPCO' s concern that long-term transmission reservations may not be
assodiaed with long-term transactions, we note thet our gpproach is to assume that unused long-term

tranamisson cgpadity will be made available to other suppliers through secondary tranamisson markets

%8| either case, physical or finandid, withholding generation could incresse the value of FTRs
and TCCs On the ather hand, competing firmsthat hold FTRs may have incentives thet offst this
effect. Applicants are encouraged to provide such information.
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or other means. Conggtent with Order 888 and the pro formatariff, such unused capacity will be
trested as available on ashort term (nonHfiirm) bess

The spedific filing requirements for firm tranamission rights dataare st out in 8 33.3(d)(9) of
the revised regulations.

Allocation of transmission capability

Background

The NOPR proposed thet transmission cgpability that isnot subject to exising firm resarvations
by others may be presumed for purposes of the competitive andysis screen to be available to economic
suppliersto reech the rdevant markets. However, thiswould not be the case for trangmisson
cgpability on interfaces thet would become internd to the merged firm after the merger. If, after a
merger, the merged firm would have ether generating resources or load on both sdes of the interface,
and would have ownership or entitlement interestsin the interface on both Sdes, the tranamisson
cgpability on thet interface could be used to serve native load. Since ndtive load generdly would have a
higher reservation priority than most third party uses, it could predude access by other suppliersto that
interface. ®° The Commission proposed that, for purposes of the competitive analysis screen, it would
be ingppropriate to alocate to competing sdlers unreserved cgpability over interfacesinternd to the
merged company unless the gpplicants demondrate thet: (a) the merged company would nat have
adequiate economic generding cgpadity to use the interface cgpahility fully, (b) the goplicants have

committed thet the portion of the interface cgpatility dlocated to third partieswill in fact be avalldble to

SWisconsin Electric Power Company, et d. (Rimergy), 79 FERC 61,158 at 61,694 (1997),
and HrsEnergy at 61,107.
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such parties, or () dternate suppliers have purchasad the transmission cgpabiility on along-term besis.
" Any dlocation of interndl transfer capatility to third parties consistent with the above guidance
would have to be adequately explained and supported.

In many cases, multiple suppliers could be subject to the same trangmisson path limitation to
reach the same market, and the sum of their economic generation cgpacity could exceed the
tranamisson cgpability avalable to them. Where this Stuation arises, we proposad the competitive
andys's screen dlocate the transmission capatiility among the suppliers generating capadity. Thereare
anumber of methods for accomplishing this. We proposed that gpplicants describe and support the
method used and show the resulting trandfer capahility dlocation. The Commission did not proposea
sngle method, but invited comments on the merits of various gpproaches to dlocating trangmisson
cgpability in the competitive andyss screen.

Comments

Commenters generdly agree with the Commisson's palicy of alocating transmisson capecity
over po-merger internd interfaces to the merging parties absent a showing that the cgpedity is
generdly avalable to others. However, NARUC and the Ohio Commission argue the Commisson
should dso examine externd interfaces, which can be afected by factors such as seesond increasesin
nativeload. FTC St and NRECA bdieve the Commisson should examine short-term condraints
carefully, pointing to the potentidly large effects on the market. Some commenters dso advocate
further information filing requirements, such asload flow sudies (induding rdevant details necessary to

replicate the results) and five years of historical data on planned and unplanned outages and their effect

%OFirdEnergy, pp. 61,103-04.
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on reective power. The Ohio Commisson echoes these sentiments, recommending that applicants in
addition to submitting historical deta.on plant outages, should detal the effects of these outageson
reactive power.

WEPCO argues that under the ddivered price tegt, transmisson cgpecity dlocation becomes
vitdly important and thus becomes an unnecessary centerpiece of controversy. According to WEPCO,
the ddivered price test rdies heavily on rdaivey arbitrary procedures for alocating power competing
in destination markets to suppliers, becausein mogt cases, thereis not enough informetion to spedify
which generators serve which markets. Therefore, WEPCO explains, rules must be designed for
assgning shares of power flowsto generation owners. An example would be to assgn the output of a
locdl generator to the loca market up to the limit of the control arealload.

Commission Conclusions

We adopt in this Rule the NOPR requirements rdating to the determination of transmisson
cgpability. We note that tranamisson dlocation isakey issue in defining rlevant geographic marketsin
the andyds of condrained networks. However, it isnot dear to what arbitrary procedures for
dlocating tranamisson capability in the ddivered price tes WEPCO isreferring. Inthe NOPR, we did
not propose a particular method of dlocating limited transmission capability among suppliers of
€conomic generation capadity in the same market, but invited comments on various gpproaches. A
vaiety of dlocation methods are possible, and the Commission has acknowledged that certain methods
provide more accurate and reasonable results than others (i.e., pro-rataas opposed to least-cost).
Applicants must describe and support the method used and show the resuilting transfer capability

dlocation. Wewill not a thistime spedify particular rules or require asingle method for trangmission
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dlocation. However, Sncetranamisson dlocation isakey parameter in defining rlevant markets, there
are bendfits to sensttivity andyss usng different dlocation methods. We encourage such andyss

Commenters generdly agree with our proposed trestment of tranamission capability on
interfaces that would become internd to the merged firm after the merger. We dso have addressed this
issiein severd merger cases® We therefore adopt the NOPR's proposals regardiing the trestment of
these interfaces ( i.e., goplicants may dlocate sdlers unresarved cgpedity over tharr internd interfaces if
(1) the merged company would not have adequate economic generaing capacity to use the interface
capability fully; (2) gpplicants have committed thet the portion of the interface capability dlocated to
third partieswill in fact be avalable to such parties or (3) dternate suppliers have purchased the
tranamisson cgpability on alongterm beds). Externd interfaces, as NARUC and the Ohio
Commission dso paint out, should be examined, and addressed in gpplicants andyss

We agree with FTC Staff and NRECA that short-term condraints can have large effects, and
weintend to continue to examine them. In response to commenters uggestions regarding further data
requirements, we bdieve that such information might be useful in some cases, but should not be
required for dl merger gpplications. If further informeation is needed in a particular case to accurady
determine trangmisson capability, we will requireit.

Summary of supplier presence

Background

®lseeeq., APSDuquesne, Louisville Gasand Eledtric Co., Kentucky Utilities Co., and
PowerGen plc, 91 FERC 1 61,321 (2000).
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The NOPR proposed requiring gpplicants to provide a table summearizing supplier presencein
eech of the rdevant dedtination markets. The table would indude the market designation, the product,
the name of each supplier, and the amount of generation capacity each supplier can economicaly
adiver to the market after acocounting for availadle transmisson capahility. This summary information is
paticularly ussful in identifying the suppliersin ardevant market and their rdative market shares

Comments and Commission Conclusions

No spedific comments were received on thisissue. We adopt the NOPR's proposd. The
gpedific filing requirements for this summary of supplier presence are st out in §33.3(d)(9) of the
revised regulations.

E. Historical data

Background

Inthe NOPR, we proposed thet gpplicants file historicd detathat can be usad to corroborate
the resuits of the competitive andyss screen. We explained that we understood that gpplicants depend
on publidy avalable information for the mgarity of the screen andlyds and that some detalled datamay
not be generdly avallablefor dl market particdpants. However, rdevant dataregarding goplicants own
transactions and trangmisson sysems are available to the gpplicants and we proposed that this deta
mus befiled. Bdow we discussthe types of rdevant data st forth in the NOPR.

Trade data: The Commission proposad thet gpplicants file actud trade data regarding sdles
and purchasesin which gpplicants participated for the most recent two years for which dataare
avalable These datawill be usad to corroborate the suppliersidentified as participating in the rlevant

dedtination market and the extent of thair participation. We proposed thet gpplicants must provide an
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explandtion of any dgnificant differences between the results obtained by the competitive andysis
screen and recent trade patterns. We dso proposed that gpplicantsfile trade deta regarding dl
eectricity sdes and purchasesin which they participated, identifying the SHler, the buyer, the
characteridtics of the product traded and the price,

Transmission service data: The competitive andys's screen evauates the dbility of
suppliersto reach rdevant markets economicaly and physicaly. One of the aritical components of the
soreen andysisisthe availahility of transmisson capadity. We proposad that goplicants mudt file
edimaesof ATC and TTC usad in the competitive andysis screen, aswael as higtoricd trangmisson
savice information, which is vauabdle to corroborate the resulits. Spedificdly, the Commission
proposad thet gpplicants submit adescription of dl ingancesin the two years preceding the goplication
in which transmisson sarvice on sysems owned or operated by the gpplicants had been denied,
curtaled or interrupted. This destription mud, to the extent such data are available from OASIS
sources, identify the requestor, the type, quantity and duration of service requested, the affected
tranamisson path, the period of time covered by the sarvice requested, the gpplicants response, the
reasons for the denid and the resarvations or ather use anticipated by the gpplicants on the effected
tranamisson path at the time of the reques.

Comments and Commission’s Conclusion

No specific comments were recaived on thisissue. We, therefore, adopt the NOPR's proposd
for higoricd trade and tranamisson sarvice data. The pedific filing requirements for this higtoricd trade
and transmisson sarvice dataare st out in 88 33.3(d)(11) and 33.3(d)(12).

F. Concentration Statistics and Related M atters
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Background

Under the Policy Statement, the find step of the competitive andlyd's screen isto assess market
concentration. Applicants must file pre- and post-merger market concentration datidtics caculated in
accordance with the preceding sections. Both HHIs and aingle-firm market share gatidics must be
presented.

The HHI tistics are compared with the thresholds given in the Guiddlines®? I the thresholds
are not exceeded, no further andyss need be provided in the gpplication. If an adequatdly supported
soreen andyds shows that the horizontal merger would not significantly increase concentration, and
there are no interventions railsing subgtantia concerns regarding the merger’ s effect on competition thet
cannot be resolved on the bags of the written record, the Commisson does not |ook further a the
effect of the merger on competition. If, however, the HHI satigtics exceed the threshalds, the
goplicants mugt ether propose mitigation meesures that would remedy the merger’ s potentid adverse
effects on competition or address the other DOJFTC merger andyssfectors

The NOPR solicited comment on the specific methods used to cdculate market share and
concentration datidics, especidly the HHI.

Comments

®2The Policy Statement addresses three ranges of market concentration as described in the
Guiddines. (1) an unconcentrated post-merger market - if the post-merger HHI is below 1000,
regardess of the changein HHI the merger isunlikely to have adverse comptitive effects; (2) a
moderately concentrated post-merger market -- if the post-merger HHI ranges from 1000 to 1800 and
the change in HHI is greater than 100, the merger potentidly raises sgnificant competitive concerns,
and (3) ahighly concentrated post-merger market -- if the pos-merger HHI exceeds 1800 and the
change in the HHI exceeds 50, the merger potentidly raises Sgnificant competitive concams if the
changein HHI exceads 100, it is presumed that the merger islikely to creste or enhance market power.
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NASUCA arguesthat benchmarks such as the HHI index used for the determination of market
power should not be basad on present industry structure and price level s because these do nat fully
reflect competitiveforces The New Y ork Commisson arguesthe HHI andlyssis not effective for
evauaing market power because the HHI may not reflect "unilaterd market power.” Furthermore, the
HHI does nat provide accurate resullts for determining the finandid resources available to the merged
firm in rdaion to the finenda resources available to current and potentid competitorsin the indudry.
Midwest SO Participants contend that an HHI andyssis not necessary if the tota generation market
share of the merging entitiesis 20-25 percent of thetotal generation thet can supply the territory of the
ISO to which they bedong or have committed to join.

APPA/Transmisson Access Policy Study Group contends that recent experience in partidly
deregulated markets suggests that certain assumptions underlying the Commisson's rdiance on HHI
gaigics (i.e, (a) ardaivey homogeneous product market, (b) a geographic market thet can be
defined conggent with avariety of products and () aset of competitors, none of whom is atificidly
advantaged or disadvantaged in the future) are frequently invaid. Along with WEPCO, it suggesisthe
Commission congder various Stuationsin which public utility mergers could teke place (eg., Stranded
cod recovery, predatory pricing, and price discrimination).

Indiana Consumer Counsdlor argues that HHI gatidtics do nat fully cgpture amerger's effect on
the merged firm'sincentive to withhold capecity from the market. It argues the Commission should
look &t the Sze of the merged firm rdative to the totd generation that can supply apedific dedtination
mearket, aswdl asthe amount of excess cgpacity inthe market. If the excess cgpacity from other

suppliersis greater than the merged firm's capadity, any atempt by the newly merged firm to withhold
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genertion would be disciplined by the excess cgpadity of other suppliers. Otherwise the merged firm
would have incentive to withhold capacity regardliess of whether the HHI gatigtics indicate a screen
violation.
Commission Conclusion

We recognize, as noted by commenters, thet the HHI gatidtic is not aperfect or condusive
measure of amerger’ s competitive effect. While some commentersraise vaid issuesin regard to the
HHI, we nate thet its ussfulnessiis primarily as Screening criteria. Should a proposad merger fall the
screen, the Commission will look to additiond factorsin its determination of whether aproposed
merger would adversdy affect competition. Market participants should make the Commisson avare
of other factors because they arein abetter pogtion to identify those aspects of the market thet are
important to doing acompetitive andyss.  However, we dso note that aviolaion of the Appendix A
screen does not condusively demondrate thet the horizontal aspect of a proposed merger would have
anticompetitive conseguences. If the screen isvidlated, the Commission will teke adoser look &
whether the merger would harm competition. I nat, and no intervenors meke a convinang case thet
the merger has anticompetitive effects despite passing the screen, the horizontd andyd's Sopsthere
Thefacts of each case (eg., market conditions, such as demand and supply dadicity, esse of entry and
market rules, aswdl astechnicd conditions, such asthe types of generation involved) determine

whether the merger would harm competition. When there is a Streen failure, gpplicants mugt provide
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evidence of rdevant market conditions that indicate alack of acompetitive problem or they should
propose mitigation.®

The spedific filing requirements for concentration satistics are sat out in § 33.3(c)(4) of the
revised regulations.

G. Mitigation M easur es and Analysis of Other Factors

Background
In the NOPR the Commission proposad thet in lieu of addressing the additiond factors thet
would lessen concerns regarding the adverse competitive effect of a proposed merger, goplicants may
propose mitigetion meesures. |n these proposds gpplicants must be spedific and demondrate the
proposad meesures adequatdy mitigate any adverse effects of the merger. Where such messures are
proposed, the gpplication must dso indude, to the extent possible, a separate andysis demondrating

the effect of the proposa on market concentration.

®39nce the NOPR, we have had asignificant number of cases where gpplicants have provided
such evidence, and we encourage them to continue that practice. For example, in PECO/ComEd we
noted that Applicants screen failures occurred "over a scattering of markets and time periods™ 91
FERC 161,036 at 61,134. In NSP/New Century, Applicants attempted to isolate three potential
sources of merger-rdated changesin concentration "dueto : (1) combining NSPs and SPSs market
ghares, (2) changesin NSPs or SPSs market share due to joining the [Midwest ISOJ or integrating
directly; and (3) changesin the composgtion of rdevant markets resulting from ether integration plan,
but not reated to changesin NSPs or SPSs market shares™” 90 FERC 161,020 a 61,129. In
PECO/ComEd, gpplicants argued thet dthough the ComEd destination market was highly concentrated
and the merger-rdaed increase in concentration violated the Appendix A screen, they did not have the
ability to withhold output because their generaing units were dmost entirdy nudear, making it difficult
to ramp up or down. We agreed with thisargument. In addition, we found that market conditions
were not conducdive to a profitable withholding strategy, Snce the revant portion of the market supply
curve was highly dadtic for mast hours of the year, 0 gpplicants hed little incentive to withhold output.
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Mitigetion measures need not result in decreases in market concentration. * Where such other
measures are proposed, the gpplication mugt indude an andys's demondrating how the proposed
measure will ensure thet the merger will not adversdy afect competition in markets where the screen
andyds shows asgnificant adverse effect on concentration.

Where the competitive andyd's Screen yid ds concentration results thet exceed the thresholds,
but mitigation meesures are not proposed, goplicants mugt provide additiond andyds The Guiddines
describe four additiond factors to examine in Stuations where merger-induced concentration exceeds
the spedified thresholds. ®® Based on the GLidelines, the Commission proposed in the NOPR that
goplicants eva uate the fallowing four factorsif the resuilts of the screen andyss show that the
concentration thresholds are exceaded: (1) the potentid adverse competitive effects of the merger; (2)
whether entry by competitors can deter anticompetitive behavior or counteract adverse competitive
effects (3) the effects of effidenciesthat could not be redlized absent the merger; and (4) whether one
or both of the merging firmsisfailing and, aosant the merger, thefaling firm's assstiswould exit the
market. These factors can be used to determine if amerger raises Sgnificant competitive concerns and,
if 30, whether there are countervailing condderations such that the merger is il congstent with the

public interest.

®4For example, certain behaviorl messures—-in contrast to Sructural remedies such as
divedtiture--do not transfer control over resources from the merged company to an existing or new
mearket participant. 1n such cases, the market shares of the merging companies would not change and,
therefore, the merger would not change market concentration.

5 These factors are those discussed in steps two through five of the DOJ Giddlines
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We proposed thet the gpplicants analysis of these additiond factors be condstent with the
Sandards discussed in the Guiddines. For example, the Guiddines require thet in order to be
conddered an effective mitigating factor, entry must betimely, likely and sufficient in megnitude to deter
or counteract the adverse competitive effects of concan.®® The Guiddines suggest thet entry must
occur within two years of the merger to be consdered timely, and that dl phases of entry must occur
within the two-year period, induding planning, design, permitting, licenaing and other goprovas
congtruction and actud market impact. 87 We noted in the NOPR that given the current leed times for
bringing new generaion or tranamisson cgpadity on ling it isunlikdy that entry can be amitigaing
factor unlessfadilities are dreadly in the planning or construction stages & the time of the gpplication. %

Comments

Many commenters consgder 1SOs to be one means to mitigate market power concarns and
barriersto market entry. They assart that 1SOs support competitive dectricity markets by offering: (1)
independent operation of the tranamission grid, (2) expanded supply dternatives through the diminetion
of pancaked rates, (3) the dbility to manage and diminate transmisson condraints, and (4) increasd
rlidbility. They further maintain thet an 1SO can amplify the andys's of amerger because the ISO can

define the rdlevant market for screening purposes.

%6GLiddines, 57 FR a 41,561.
671d, at 41,561-562.

®8For example, we found in Primergy that timely entry would not oocur and thuswas not a
mitigating factor to the anticompetitive effects of the proposed merger. 79 FERC 161,158 at 61,695
696.
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Indugtrid Consumers share the bdlief thet large regiond 1SOs can mitigate market power.
However, it assartsthat effective competition in the dectric industry cannot occur while amall, sngle-
date I0s exig, 0 it urges the Commisson to toughen | SO conditions.

APPA/TAPSG and the FTC Stff advocate sructurd remedies as mitigation meesures, dleging
that sructurd remedies are generdly more effective and less codlly to enforce then are behaviord
remedies Nonethdess, the FTC Staff acknowledges that there may be ingancesin which behaviord
remedies, such asprice caps, ae gopropriate. To ensure that arate cap effectively reduces market
power, the FTC Saff recommends the Commission require adjusmentsiin rate caps over time to
reflect anticipated changesin cost resuiting from technologiical advancements®® NRECA advocates
structural remedies only in extreordinary circumstances. "° The Ohio Commission recommendsthe
filing requirements request proposals for mitigation measures that congder factors such as the economic
vaue of tranamisson rdiability and dternativesto treditiond power supply.

NARUC, as dated in its merger resolution, advocates disgoprova or conditioning of proposed
mergersthat adversdy afect generation competition. APPA/TAPSG recommends mandatory
divediture of generation when amerger would result in more than ade minmis increase in generation

cgpacity concentration in ardevant market.

9The FTC Staff commentsthet during periods of moderateinflation, arete cap without an
inflation adjustment may provide arough subdtitute for atechnology adjusment. The FTC St further
saysthet in periods of deflaion or subgtantid inflation, there would be greater reasonsto differentiate
the inflationary and technologicd effects on codts

"ONRECA defines extraordinary dircumstances asinduding mergers aboveits moratorium
threshold of 1,000,000 metered acoounts, mergers of registered holding companies, and mergers of
companies exhibiting excessve market power.
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Some commenters further advocate conditioning merger gpprova on: (1) the goplicants
recognition that the Commisson has authority to reopen and/or impose additiond conditions; (2)
tranamisson owners comparable trestment of themsdves and thar customers; and (3) the goplicants
compliance with conditions prior to consummetion of the merger.

NASUCA, NARUC and the Ohio Commisson urge the Commission to require horizontal
merger gpplicants to propose arange of mitigation meesures (eg., join an 150, behaviord rules
functiond unbundling, Sructurd separation, divetiture) if their competitive andys's Screen revedsthe
exigence of pogt-merger market power above acogptable levels or discloses transmisson condraints
or other barriersto market entry by rivals. Such proposals would baance the full costs and benefits of
the vaue of rdiahility and practicd enginearing of the network.

Ohio Commission further wants the filing regulations to require merger goplicantsto explain
how they will diminate or reduce pancaked rates, both ingde and outsde of thar merged territories.

WEPCO bdievesit is essentid that applicants and intervenors know with spedificity the
Commisson's requirements for both market power andyds and mitigation. WEPCO datesthet if
requirements are not pecified, goplicants face second-guessing by intervenors or Commisson aff on
the grounds thet some other form of andysiswould produce different results. It is essentid thet
guestions about the data and methodology for performing the screen nat become abasis for requiring
hearings. Also, there needs to be guidance from the Commission that technicd violaions of the screen

do not need to be mitigated if thereis dear evidence that competition will nat be injured.

"10hio Commission dso suggests thet the regulations require thet any mitigation measure
involving an 10 that does not meat the minimum 10 criteria should be co-terminus with exising
religbility coundl boundaries
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Antitrugt Inditute argues the Commisson should view with skepticdiam any damsthat apublic
utility merger will improve efficency, because experience shows that most mergersfal to achieve the
expected levd of bendfits. It recommends that the filing requirements place more of aburden on
gpplicants meking effidency argumentsin support of amerger. Antitrugt Inditute wants goplicantsto
spedify any discount rate usad to quantify any benefits Spedified, induding the component intended to
aoply to the increasad riskiness of digant projections compared to near-term projections. It dso wants
gand-done cost estimates based on the assumption thet dl prudent and reasonable Sepsto operate
effidently would be undertaken by eech of the merging parties continuing to act asindividud firms
FHndly, Antitrust Inditute wants any daimed bendfits thet are derived from cgpadity defardsto be
shown in terms of the present vaue of ddaying capitd cogtslessincreasesin fud cogtsimplied by the
postponements.

The Ohio Commission argues that merger savings should benfit juridictiond ratiepayers as
wel as shareholders and that gpplicants proposed alocation of merger savings among wholesde and
datejurisdictiona cusomers should be disdasad in the merger gpplication.

Commission Conclusions

We bdieve the indructions on mitigation proposds as outlined aove and in the NOPR will
give the Commission theinformetion it needs to andyze the impact of a proposed merger on the
market, and we adopt them. As discussed above, these ingructionsindude the reguirement for further
andys's demondrating the effectiveness of propased mitigation messures (regardless of whether they

have adirect impact on concentration atidtics). In addition, if concentration Satidtics exceed the
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thresholdsand no mitigation proposals are made, goplicants mugt provide andys's addressng the four
additiond factors described above.

Regarding the concarn we expressed in the NOPR thet entry a the generation and/or
tranamisson levd may take more than two yearsto occur, we daify that in order for entry to be
congdered an effective mitigating factor, entry must occur no later than two years from the date the
merger is consummeated. This could mean, aswe noted in the NOPR, that some dages of entry (eg.,
planning, goprovas) must dart before the merger is consummeted.

We agree with commenters who generdly recognize RTOs as benefidd in mitigation
proposas. > RTOs can mitigate market power, diminate rate pancaking and better manage grid
congestion, thereby enlarging geographic markets: Our gpprova of some recent mergers recognized
goplicants voluntary commitment to join Commission gpproved RTOs ™

We continue to believe that gppropriate mitigation measures can dleviate concernsregarding a
proposad merger's effect on the market. We do not bdlieve that we should outline specific actions thet

goplicants mugt take as mitigation if concentration Satidics excead the thresholds, as Some commenters

"2 fter theissuance of the NOPR, the Commission amended its regulations under the FPA to
fadlitate the formation of Regiond Tranamisson Organizations (RTOs). We reguired each public utility
thet owns, operates, or controls fadilities for the tranamisson of dectric energy in interstate commerce
to make certain filings with regpect to forming and paticipating in an RTO. The Commisson codified
minimum characterigtics and functions thet atranamisson entity mugt stisfy in order to be considered
an RTO. See Regiond Transmisson Organizations, Order No. 2000, 65 Fed. Reg. 809 (Jan. 6,
2000), FERC Statutes and Regulations 131,089 (1999), order on reh’'g, Order No. 2000-A, 90
FERC 161,201 (2000). The NOPR and comments received in response to the NOPR preceded
Order No. 2000. Because RTO requirements are more stringent than those of independent system
operators (1S0s), we bdieve that comments submitted regarding the market power mitigetion
properties of 1S0Os goply equaly to RTOs,

3See eq., CP& L /Florida Progress, and UtiliCorp/St. Joeseph




Docket No. RM98-4-000 70

have suggested. Aswe discussed in the NOPR, the Policy Statement, and in many past merger orders,
there are numerous mitigation meesures thet can be effective. However, the adequecy of spedific
mitigetion proposals must till be investigated on a case-by-case basis 7

Applicants mus andyze how proposed mitigetion will be effective. In addition, they must
demondrate the proposed mitigation measures will continue to be effective unless Applicants can show
thet other devd opments will make continuing mitigation unnecessary. Aswe discussad in the Palicy
Satement, we do nat intend to rely on post-merger review or on new remedies imposad after amerger
isgpproved. Therefore, we will dill entertain proposds by gpplicants to implement interim mitigation
meesures that would diminate market power concarns during the period thet it takesto put in place the
long-term remedies necessary to address the anticompetitive effects of aproposed merger. Of course,
the Commisson can useits authority under section 203(b) of the FPA to further condition mergersif
mitigation measures prove or become ineffective

The spedific filing requirements concerning mitigation meesures are set out in § 33.3(6). The
spedific filing requirements for additiond factors are set out in 8 33.3(f) of the revised regulations

H. Merger applicationsthat are exempt from filing a competitive screen

Background
There are mergarswhere thefiling of afull-fledged horizontd screen or vertical competitive
andydsisnot waranted because it is rdaively essy to determine that they will not harm competition

(eq., one of the merging parties operates entirdly on the East Coast and the other merging party

"1 regard to comments on increesed effidiency daims, we reiterate thet the burden ison
gpplicants to demondrate that daims of increased efficdendes are vdid. Wewill not rely on
unsupported daims as effective mitigetion.
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operaes entirdy on the Wes Coast). For example, in Duke/PanEnergy we found thet even though

goplicants had not performed acomplete Appendix A andyds, the generating fadilities of PanEnergy
are 0 smdl and arelocated a such agreat disiance from Duke Power Company's market thet
consolidating them islikdly to have anegligible effect on market concertration. ™

Smilaly, some mergarsthet only inddentaly involve public utilitieswould not reguire afull-
fledged competitive andyss. An exampleiswhen mgor finendid firmsthat have power marketing
subgdiaries change their ownership sructure in Some way.

Therefore, with regard to horizontal mergers, amerger gpplicant nesd not provide the full
competitive andysis screen if the goplicant demondrates the merging entities do not operatein the same
geographic markets or, if they do, thet the extent of such overlgoping operdion isde minmis. The
Commission sought comments regarding the gppropriate threshald for the de minmis test.

Comments

The FTC Staff suggests the Commission remove or redtrict its proposed de minimis exception
to thefiling requirements for geographically noncontiguous operaions. The Commisson should
congder the passibility that mergers of geographically noncontiguous operations will nonethdess cregte
competition problems. The FTC Staff recognizes the gpped of "safe harbor” provisons, or what the
Commisson refersto as abbreviated filing requirements, Snce they reduce the regulaory burden where
anticompetitive effects are epedidly unlikdy. However, the presance of abbreviated filing

reguirements cregie srong incentives for companies to portray acquistionsin such away asto qudify

Duke, 79 FERC at 62,037 (1997).
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for abbreviated filing requirements. In the FTC Staff's experience, it isimportant to seek independent
vaification of the information usad to qudlify for abreviated filing requirements

The FTC St itsdf recognizes certain dasses of transactions that are exempted from reporting
because, basad on the FTC Staff's experience, they are not likely to harm competition. But, where thet
cannot be determined, merging companies should submit abasic amount of information.

NRECA comments thet the gppropriate de minimis test is not merdly the extent of geogrgphic
overlgp. Noncontiguous horizontal mergers it points out, can have subdantid adverse effectson
competition. NRECA ligsthe fallowing examples: regulaory evason, contral of critica regiond
tranamisson intafaces, and other characteritics.

If one or more merger gpplicants controls a condrained tranamisson interface, NRECA dates
the criticdl market may be arddivdy smdl market area. Market dynamics are such that two non-
contiguous merging companies could contral generation resources on ether Sde of acondraint and
could use that contral to their finendid advantage. Absent such acondraint, NRECA dates,
geographic overlgp isless rdevant as asand-adone determinant of potentid market dominancein an
open access market.

Sempra proposes thet if an gpplication meets cartain conditions suitable for adbreviated filing
requirements, the gpplicants would be entitled to a rebuttable presumption that the merger or
digpodition is conggtent with the public interest and should recalive gpprovas within 90 days of filing the
application.

Fndly, Missouri Commission notes thet by proposing safe harbor trestment (i.e., abbreviated

filing requirements) of certain mergers, the NOPR anticipated that a merger could proceed to gpprova
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even without dl the information it dated was required for itsreview. This, initsview, incorrectly shifts
the burden of proof from goplicantsto intervenors, contrary to section 203 of the FPA. Missouri
Commission condudes the Commisson should ensure that merger goplicants produce nothing short of
the best and most complete data, thet the data are subject to check, and that ggpsin dataand andys's
aefilled
Commission Conclusion

We agree with commenters that the Commission must consder whether merger gpplications
qudify for review under abbreviated filing requirements. There will be casesthat seem to qudify, such
as those where geographic market overlgp among merging entitiesis minima or non-exigtent, but which
require further andyss We are aware that even though merging firms might not currently competein
common geogrgphic markets, one firm might reasonably be percaived as apatentid competitor ina
market in which the other firm competes”® Under these dircumstances, the Commission would be
unlikely to consder merger gpplications for review under the abbreviated filing requirements. However,
we would not reech such acondusion without examining the pecifics of eech case Moreover, the
Commission has demondrated thet it is concerned about cases thet involve avertical combination of
generation and transmission assats even if thereislittle or no overlgp between generation adtivities 7
The Commisson can dso ensure that abbreviated filing requirements are gopropriate by requesting

additiond information from the gpplicants when deamed necessary. Asareault of the foregoing

6 A firm may exart asdutary influence on behavior in amarket without actudly competing in
it. See eq., FTCv. Proctor & Gamble Co., 386 U.S. 568 (1967); U.S. v. Fagaff Brewing Corp.,
410 U.S. 526 (1973).

""See eq., AEPICSW, NSP/New Century, and CPL/Florida Progress.
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congderations, we will not require amerger gpplicant to provide the full competitive andyds screen if:
(1) the gpplicant demondrates thet the merging entities do not currently operate in the same geographic
markets, or if they do, that the extent of such overlgpping operation is deminimis; and (2) no intervenor
hes dleged that one of the merging entitiesis a percaived potentid competitor in the same geographic
market asthe other.

Furthermore, we will not require section 203 gpplicants to provide a competitive analys's under
88 33.3 or 334 of theregulationsif: (1) the gpplication is a gpecific RTO filing that directly repondsto
Order No. 2000; (2) the transaction is Smply an internd corporate reorganization; or (3) the
transaction only involves adigposition of tranamission fadilities. ”® Our decision not to require RTO
goplications to provide a competitive andyssis condstent with our srong belief that participation in

RTOsis pro-competitive. Moreover, the sandards st forth in Order No. 2000 require extendve

"B\We understand that, in responding to interventions raising concerns about perceived potential
competition, gpplicants may find it necessary to submit detaon their market drategies We gppreciate
the commerdd sengtivity of information pertaining to gpplicants market srategies, and the concan
goplicants may have about possble disdosures of thisinformation to competitors. Applicants are free
to dam confidentidity for thisinformation under the Commisson's regulations. 18 CFR 383.112
(2000). Recognizing the sangtivity of thisinformation, wewill presume thet thisinformation falswithin
the exemption from public disdlosure under the Fresdom of Informetion Act for “trade secretsand
commerdd or finandd information obtained from a person and privileged or confidentid.” 18 CFR
388.107(d) (2000). If parties saek accessto thisinformation, and we determine thet limited disclosure
IS necessary to satidfy the due process rights of intervenors to chdlenge rlevant evidence rdlied upon
by the gpplicants, we will dlow such accessto parties atorneys and experts only under theterms of an
gopropriate protective order. See, eq., modd protective order & www.ferc.fed.ugdj/index.html.
Such a protective order would prevent broader dissemingtion or use of the sendtive informetion for
business purposes or commercid advantage.”

"We darify that by exemption, we mean that an gpplicant nesd not tender a competitive
andysswithitsfiling. If the Commisson determinesthet afiling raises competitive issues nonethdess,
the Commisson will evauate those issues and direct the gpplicant to submit any detathat the
Commisson determinesis necessary to iy its concarns.
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information from RTO gpplicants thet we bdieve will demondrate whether the proposd isin the public
interest. It dso has been our experience that anticompetitive effects are unlikely to arise with regard to
interna corporate reorganizations or transactions thet only involve the digpostion of transmisson
fadlities

VI. GUIDELINESFOR VERTICAL COMPETITIVE ANALYSIS

A. General Vertical | ssues

Background

We nated in the Pdlicy Statement that we intended to analyze mergers between public utilities
and firmsthet provide inputs for dectricity generation (“verticd” mergers). & We dso note thet the
same merger may have both horizontd and vertical aspects.

Snce the Pdlicy Statement was issued, the Commission has acted on anumber of verticd
mergers 8 These mergarsinvolved the combination of interests in dectric generation and gas assts or
the combination of interessin dectric generaion and tranamisson assts. The Commission has
deve oped a badc goproach for assessing whether avertical merger islikdy to adversdy affect
competition in dectricity markets. This gpproach has been informed by the DOJFTC gpproach to
evauaing verticd mergers and by the andytic framework described in the Policy Satement. Inthe

NOPR, we proposad an andytic gpproach and the filing requirements to support it.

8policy Statement & p. 30,113,

8lSee eg., Enova, AEPICSW, Dominion/CNG, Long Idand Lighting Co., 82 FERC 161,214,
re’ g denied, 83 FERC 61,076 (1998) (LILCO), NorAm, Duke/PanEnergy, PG& E Corporation
and Vdero Energy Corporation, 80 FERC 161,041 (1997) (PG& E/Vdero); Destec Energy, Inc. and
NGC Corporation, 79 FERC, 61,373 (1997) (Destec/NGC); Enron Corporation, 78 FERC, 1
61,179 (1997) (Enron).
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The Commisson proposad to sreamline this vertica andytic gpproach and edablish
abbreviated filing requirements and limitations on the scope of our review. This proposal would reduce
the number of gpplications thet will require acomplete andyss of the vertica agpects of a proposed
mege. For example amerger cannot impair competition in "downgtream” dectricity marketsif it
involves an input supplier (the "upsream” merging firm) theat sdis (1) aninput thet is used to produce a
de minimis amount of the rlevant product, or (2) no product into the downstream dectricity geogrgphic
market. If such ashowing ismade, an goplicant will not be reguired to file additiond information
regarding the vertica agpects of a proposed merger.

The NOPR discussad egtablishing filing requirements for the vertical competitive andyssthet
have counterpartsin the horizontal screen andys's, such as defining rdlevant downsiream geographic
markets usng addivered pricetest. Fling requirements for other parts of the verticl andyss, such as
defining upstream geographic markets, were st forth in more generd terms. We solicited comments
on both the reasonableness of the andytic gpproach and the adequacy of the information required.

Comments

EEl suggests drcumdtancesin which afull competitive andyssisnot required: where sorage
of the upstiream product prevents the supplier from targeting price increases for specific seasond
periods; the price of the upstream product is condrained by subdtitutes; the upstream supplier supplies
only minimd shares or parties have no sgnificant invalvement in generation.

Commission Conclusion
Aswesad in the NOPR, there will be cases of verticd mergersin which afull verticd

competitive anadlyssis not required. For example, as EEI dates, and as we have conduded in previous
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merger casss if gpplicants have no sgnificant involvement in generation, the goplicants might be adleto
demondrate alack of competitive harm without completing afull verticd competitive andyss®?  Inthis
find rule, the Commisson establishes cartain abbreviated filing requirements and limitations on the
soope of our review with respect to vertical merger applications 8 This should reduce the number of
goplicationsthet will require acomplete andyds of the verticd agpects of a proposed merger involving
ajuridictiond public utility.

In cases where more complete information is necessary for the Commisson to determinethe
competitive effects of avertical merger, we are adopting afour-gep andyds (1) definethe rdevant
products traded by the upstream and downstream merging firms; 3 (2) define the rlevant downstream
and upstream geographic markets, (3) eva uate competitive conditions using market share and
concentration HHI gaigticsin the respective geographic markets; and (4) evauate the potentid
adverse effects of the proposed merger in these markets and, if gppropriate, other factorsthet can
counteract such effects induding ease of entry by competitorsinto ether the upstream market or the

downgtream market and merger-rdaed effidencies

B. Vertical Analytic Guidelines - Introduction

825ee [llinova Corporation and Dynegy Inc., 89 FERC {61,163 (1999).
83These speific filing reuirements are set forth in § 33.4 of the revised regulations.

84 There may be severd rdevant upstream input products (such as fud, trangportation and
turbine manufecturers).
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Asdiscussed earlier, we are concerned as to whether mergers will adversdly affect competition
in dectricity markets, which can result in higher prices or reduced output. Horizontal mergers can
achieve this by diminating amarket competitor and alowing the exercise of market power by the nenly
merged firm. Verticd mergers do not directly diminate acompetitor, but may creete or enhance the
incentive and/or ahility for the merged firm to adversdy affect prices and output in the downgtream
dectricity market and to discourage entry by new generators & This effect can be brought about by:
(1) foredosurelraising of rivals codts; (2) fadilitating coordingtion; and (3) regulatory evasion. &

Foreclosure/Raising Rivals' Costs

Background

A merger between an entity thet owns downstream dectric generaion and one that supplies
upsiream inputs to dectric generation to competitors of the downstream firm may creete or enhancethe
incentive and/or ability for the upstream firm to redtrict access to these inputs to downstream
competitors. This can be accomplished through pricing, marketing and operationd actionsthet raise the
input cogts of downgtream competitors of the newly merged firm or by otherwise restricting such

competitors input supply. & Raising rivas costs can dso deter entry of rival generatorsin the

&Horizontd mergers may give rise to a higher market share for the merged entity and incresse
concentration in the market. Market share and concentration are not directly affected by asoldy
verticd merge.

865See, Enova, 79 FERC 161,372 at 62,560.

87 Foredosure can a0 result from avertical merger if the downstream merging firm refusesto
purchase from input suppliers other then its upstream &ffilicte
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downstream market. 88 A verticd merger can creste or enhance the incentive and ahility of the merged
firm to adversdy affect dectriaty prices or output in the downsream market by rasing rivals input
codsif market power could be exercised in bath the upstream and downstream geographic markets
Under these drcumgtances, generators purchasing from the upstream merging firm might not be able to
turn to dternative suppliersto avoid an increese in input prices. Smilarly, cusomers of the merging
downgream firm might not be adle to turn to dterndtive dectricity suppliersto avoid anincreesein
dectridity prices The Commission requested comments on the extent to which vertical mergers can
result in foredosure or "raisng rivas cods' problems
Comments
Sevead paties want to diminate the need for adetalled verticd andyd's once it becomes dear
that merging firmslack the ability to raiserivas cods For example, EEl datesthat whena
downgtream firm has easy access to dternative suppliers of naturd gas or adud-fired generation fadlity
has low-cost fud il dternatives, the upstream firm has no market power. Smilarly, Southern points
out that alarge number of naturd gas Sorage fadilities can protect againg awithholding of naturd ges
savices by suppliers. In ther case, the andyss should sop, Snceit is dearly demondrated the
merged party has no aility to raiserivas cods eveniif it hastheincentive
Commission Conclusion
The Commisson is sendtive to the burden impased on gpplicants and intervenors by the merger
filing process which iswhy it has proposed adbreviated filing requirementsin cartain cassswherea

merger isunlikdy to adversdy affect prices or output. Because the details of particular cases can differ

8see. Enova, 79 FERC 161,372 at 62,560.
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congderably, the Commisson has reviewed and will continue to review mergers on a case-by-case
bass. Thisalows casesthat will not adversdly afect prices or output to be goproved quickly.
However, awel-supported quantitative andyssis required to provide evidence of aproposed
merger's lack of competitiveimpact. Thisisespeddly necessary in cases where gpplicant setsforth
mitigating drcumdances. Furthermore, this avoids ddays in examining mergers because we are less
likely to need additiond deta after the gpplication isfiled. Asaresult, we adopt in this Rulethe
proposas set forth in the NOPR.

Facilitating Anticompetitive Coordination

Background

A verticdl merger can fadilitate anticompetitive coordingtion ° in dither the upstream or
downgtream markets if the merger either: (1) creates or enhances the gallity of competing firmsto
agreeto rase prices or redrict output or (2) dampens the incertive for firmsto compete aggressively on
priceor sarvice. In addition, anticompetitive coordinetion can occur if information thet would fadllitate
coordinated behavior is shared between the upstream firm and its customers, and there are subdtantia

transactions between the upstream merging firm and non-&ffiliated customers. %

89 Anticompetitive coordination” refers generdly to the exercise of market power through the
concurrence of other (non-merging) firmsin the market or on coordinated responses by those firms
See supranate 9. We emphasize that in the dectric utility industry, the terms " coordingtion” and
"coordinating activities' have goedific meanings For example, coordinating with other firmsin
downgream dectricity marketsin the cregtion of regiond trangmission organizations would not raise
competitive concerns. The Commission has dso long encouraged technical coordination in order to
promate relighility.

90ne example of potentia anticompetitive coordination is the anticompetitive exchange of
informetion. If the downstream merging firm obtains price quotes and other sengtive competitive
(continued...)
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The Commission is avare thet the mechanisms through which avertical merger could fadlitate
anticompetitive coordination and the conditions under which such coordination would result in
competitive harm are complex and subject to debate. We solicited comments on anticompetitive
coordination and how, or if, it should be addressed in the andlysis

Comments

The FTC Staf suggeststhat ance firms have little incantive to accuratdy edimeate thair own
abilities to engage in anticompetitive conduct, their andyses should be vaidated independently.
However, Southern gates the Commission should not be concerned about anticompetitive
congpiracies, Snce the Sherman Act dreedy makes such anticompetitive behavior illegd. These
datements were echoed by EEI, saying that true coordination problems occur in only limited
arcumgtances and thus may not be worth our concern.

Commission Conclusion
We disagree with Southern's assartion thet the Commisson should not be concerned with
anticompetitive coordination. We are Satutorily required to protect the public interest, and the courts
have hdd that our authority under the FPA carries with it the respongibility to consider anticompetitive
effects of regulated agpects of utility operations, and to give reasoned condderation to the bearing of

comptition policy on jurisdictional matters®® Therefore, it isimportant to preserve the Commission's

99(...continued)
informetion from other (non-merging) upsiream suppliersit could trandfer that information to its
upstream merging partner. The exchange of such information among upstream input suppliers can be
potentialy ussful in agreeing to raise prices or regtrict output to al downsream customers.

91See, eg., Gulf States Utilities Co. v. FPC, 411 U.S. 747 (1973) reh g denied, 412 U.S. 944
(continued...)
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ability to collect information S0 it can evauate the possihility of anticompetitive coordination. Asa
result, we adopt in this Rule the proposals st forth in the NOPR.

The Commisson acknowledges the FTC Staff's concerns that incentives exit for gpplicantsto
underdate thar ability to engage in anticompetitive behavior. Smilarly, we aso recognize the tendency
for intervenors to overdate the potentid for anticompetitive behavior on the part of prospective merging
paties. Theseare additiond reasons why the Commisson bdievesit isimportant to examine section
203 transactions on a case-by-case bads  This affords the opportunity to review competitive andyses
presented by both Sdes and to make our decisions based on the best possble information and andlysis.

Regulatory Evasion

Background

In the NOPR, the Commission solicited comments on the potentid for verticd mergersto result
in regulatory evason. For example, after merging with an upstream input supplier, adowndream
dectric utility’sinput purchaseswould be "internd” to the firm. The merger, therefore, may cretethe
incentive for the merging upstream input supplier to inflate the trandfer prices of inputs sold to the
downdiream regulated utility if it can evade regulatory scrutiny.  Prafits would increese for the vertically-
integrated firm, but would accrue to the unregulated affiliste. Higher dectricity prices could result from

such adraeyy.

91(_..continued)
(1973); and Alabama Power Co., et d., v. FPC, 511 F.2d 383 (DC Cir. (1974)).
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Inthe NOPR, we a0 solicited comments on our proposed trestment of mergersin which
regulatory evason isaconcern and how ongoing changes in the indudtry, such asthe development of
regiond transmisson organizations and retail access might affect our gpproach.

Comments

EEI argues the Commission should not be concearned about regulatory evason becauseitisa
retail issue. 1t Satesthat in a deregulated wholesdle power miarket regulatory evasion isnot an issue. 2
Where downgtream prices are determined by the market, rather than cost-based regulation, the
downgream firm cannot increese its profits by charging itsdf excessive trander prices for inputs
Further, as various regions of the country implement regiond transmission organizations, regiond tariffs
and retall acoess, regulatory evason by the transmisson provider will become more difficult. Thus
according to EEl, the potentid for regulatory evason isdiminishing. Southern Company rasessmilar
aguments

However, NRECA remarks regulatory evason will occur increesingly as merged utilities cover
large numbers of dates and encompass awider scopein the energy indudtry and as merged companies
seek the shdlter of regulaory gaps.

NRECA commentstherisk of regulaiory evason is not restricted to vertica mergers. NRECA
explansthe AEP and CSW merger illudtrates opportunities for regulatory evason that “pit Sate

regulators agang the Commisson.” %3 It dso bdievesthet in the pagt, the Commisson has deferred to

92Regulatory evasion could affect reguirements service customersin wholesdle dectricity
makets. However, thisislesslikdy to be aconcern if wholesdle markets are competitive.

9 NRECA a 25. Inthe merger asoriginaly proposed, deven sateswere directly affected,
(continued...)
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date regulators to address retall market power issues, even whereit is known that those sates do not
intend to inquire into the merger's possible adverse effects on competition. The Commisson's palicy,
according to NRECA,, isto avoid review of retall market effects, dosent adirect pleafrom the date to
do 0. It assatsthat thisfalsto satify the Commisson's public interet mandate. NRECA adso says
that date regulators are unlikdy to take the political risks assodiated with admitting alack of authority
or inviting the Commission into retall market andyss Where the Sate lacks the interest or resources to
review the competitive effects of mergers, or where the merger gpplicant has sufficient political dout to
limit Sate review, the retall market effects of propased mergers are essantidly beyond any government
review.

Where regulaory evason isaconcern and amerger falls the competitive andysis screen,
NRECA favors conditioning goprova of the merger on effective sructurd mitigetion. It bdievesthat it
is critical, where the Commisson decides to condition amerger on 1SO participation, thet the |SO be
an established one, not one thet is merdly being discussed or proposed. Also, large mergers can cregte
sngle companiesthet are larger then the proposed 1SO in the rdlevant region, which could dlow the
merged company to useits pogtion to control prices.

Commission Conclusion

Asnoted earlier, regulaory evason can affect retal dectricity prices However, conagtent with

our pogtion taken in the Policy Statement, the Commisson does not intend to address regulatory

evadon concansthat affect retall dectricity prices unless a date lacks adequate authority to consider

93(..continued)
yet, ssysNRECA, the merging parties asserted that only four Sates (al within CSW'sterritory) hed

clear authority to gpprove or rgect the merger.
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such matters and requests usto do 0. % NRECA explainsthat certain mergers creste opportunities
for regulatory evason of Sate authority. WWe maintain thet the date commissons are the more
gopropriate forum to address these issues.

C.Merger Applications That are Exempt From Filing a Full Vertical

Analysis

Relevant products (inputs) supplied by the upstream merging firm are used to
produce a_de minimis amount of the relevant downstream products

Background
Asdscussd ealier, there are indances in which only minimal informetion and andyss would
be necessary to confirm that avertical merger poses no competitive concern. One such indanceis

when the upstream merging firm sdls a product thet is used to produce only ade minimis amount of the

rlevant product in the downstiream geographic market. The Commisson expectsthet verticd mergers
thet fal into this category will be rdaivey essy to identify. An exampleiswhen the upstream merging
firm supplies one energy source, but dmodt dl of the energy in the downsiream market is produced
from generating capecity which usss adifferent energy source. In casesmilar to this avertical merger
should pose no competitive concern, %

The Commission proposed that gpplicants desiring to make such ashowing identify products
s0ld by the upstream and downstream merging firms and identify the suppliersin the downdream

market (by type of generation, eq., gasfired, cod-fired, etc.) that could compete with the downstream

%Policy Statement at 30,128,
9See, Duke/PanEnergy, 79 FERC 161,236 at 62,039.
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merging firmin providing downstream products. When identifying the downdream suppliers, it is
necessy to determine whether cusomers affected by the merger could turn to dternative suppliersin
the event of apos-merger priceincrease. The Commission additiondly proposed thet gpplicants
define the downgtream geographic market. Aswe sated in the NOPR, because of the wide variety of
factud scenarios presented in merger gpplications, we did not propose thresholds for the proportion of
output in the downgream geographic market thet is accounted for by the inputs sold by the upsream
merging firm or other "bright line" tets for such de minimis determinations.
Comments and Commission Conclusions

No specific comments were recaived on thisissue, dthough comments regarding "Merger
Applications That are Exempt from a Competitive Screen” (Section V.H) and "Verticd Andyticd
Guiddines' (Section VI1.B) goply inthiscase. Based on the discussion in these sections, we adopt the
NOPR requirements rdaing to this component of the verticd competitive andyss However, to ensure
the andyss provided by gpplicants supports a showing that a proposed merger qudifies for
abbreviated filing requirements we will additiondly require thet. % (1) the gpplicant demonstrates thet
the merging entities do nat currently operate in the same geographic markets, or if they do, thet the
extent of such overlgpping operation isdeminmis; and (2) no intervenor has dleged that one of the
merging entitiesis apercaived potentiad competitor in the same geographic merket asthe other.

The upstream merging firm does not sell productsin the relevant geographic
mar ket in which the downstream merging firm resides

Background

%See supranote 29.
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A veticd merger invalving an upsream firm that does not sl into the rdevant downgtream
geographic market would not affect competition in that market. The Commisson proposad thet
goplicants desiring to make such ashowing identify: (1) the products sold by the upstream and
downgream merging firms; (2) dl downsream suppliers who purchase inputs from the upstream
merging firm; and (3) determineif those downstream suppliers compete with the merging firm to supply
downgtream products. For these abbreviated filing requirements, we proposed gpplicants must judtify
their anadlyses and provide dl supporting data and documentation.

We solicited comments on the reasonableness and efficacy of the proposed abbreviated filing
requirements provisons, goproaches to goproximating the downstream geographic market; and
gppropriate de minmis thresholds for the amount of downstream output produced by inputs sold by the
updtream mearging firm.

Comments and Commission Conclusion

Asin the previous section, no spedific comments were recaived for thisissue, dthough
comments summirized regarding "Merger Applications That are Exempt from a Competitive Screen”
(Section V.H) and "Verticd Andyticd Guiddines' (Section V1.B) goply inthiscase Basad onthe
discusson in these sections, we adopt the NOPR requirements, as rdding to this component of the
verticd comptitive andyss. However, to ensure thet the andlysis provided by gpplicants supportsa
showing thet aproposed merger quiifies for abbreviated filing requirements, we will additiondly
require that®” (1) applicants demondtrate thet the merging ertities do not currently operatein the same

geographic markets, or if they do, thet the extent of such overlgoping operaion isdeminmis; and (2)

97See supranote 29.



Docket No. RM98-4-000 88
no intervenor has aleged thet one of the merging entitiesis a perceived potential competitor in the same
geogrgphic market asthe ather.

D. Components of the Analysis as Proposed in the NOPR

Relevant Products and Relevant Geographic Market
Background

In this section we firg discuss the methods of identifying the rdevant products and defining the
relevant geographic market as st forth in the NOPR.

Downstream Mar ket

We proposed that gpplicants be required to identify and define the rdevant products sold in the
downgtream dectricity market affected by current and progpective business activity of the upstream
merging firm. We sought comments on how, if a al, our gpproach for defining revant productsin the
downstream market should differ from that used for horizontd mergers. We dso asked for comments
on any dterndtive goproaches. No spedific comments were offered, dthough dl the horizontd
"Reevant Products' comments gpply to the downstream marketsin averticd case

Upstream Market

We proposad that gpplicants mugt identify the products produced by the upstream merging firm
and used by the downgtream merging firm and/or its competitors in the production of rdevant
downdtream dectricity products. Upsiream products can be grouped together whenever they are good
subditutes for each other from the buyer’ s perspective. Products may aso be differentiated with

repect to time, Snce supply and demand conditions vary condderably over the year.
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We d 0 proposed the rdlevant products identified by the gpplicant must be explained and well-
documented. The Commission sought comments on the proposed gpproach, any dterndive
goproaches to defining rdevant input products, and how such gpproaches will vary for different types
of inputs

Geographic Markets - Downstream Mar ket

Defining the downgream geogrgphic market conagts of identifying the customers potentialy
affected by the merger and the suppliersthat can compete with the merging firm to supply ardevant
dectridty product. Inthe regulaionsfor the horizonta screen andyss, rdevant geographic dectricity
markets are defined using the ddlivered price test and if gpplicants so choose, additiona methods that
are adeguatdy supported. Under the ddivered price test, asupplier is conddered to be in the market if
it has generaing cgpeadity from which energy can be mede available and ddivered to the market a a
price, induding tranamission and andllary sarvices, no more then five percent above the market price

Inthe NOPR, the Commission proposed that the rdevant downstream geogrgphic market ina
verticd merger would be defined smilarly to those in the proposed regulaions for the horizontal andytic
framework. However, we sought comments on the gppropriateness of the ddivered price test andyss
for andyzing downdream marketsin verticd mergars We aso sdlicited comments on any dternétive
gpproaches to defining downdream geographic marketsin avertica merger.

Geographic Markets - Upstream Mar ket

Inthe NOPR, the Commisson did not propose precise filing requirements for defining
upsiream geogrgphic markets. One reason was thet the Commission hed not yet acted upon an

goplication for amerger with verticd agpects thet required arigorous definition of the upstream
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geogrgphic market. Another reason was thet the types of andysis and data needed to define
geographic upstream markets may vary from input to input. The Commisson expected to better
undergtand the data. and analysi's needed to define geographic input markets - if such andyds proved
necessary -- aswe evauated proposed vertical mergers. Until such time, the Commission propossd
that applicants goproximate the upstream geographic market for each rdevant upstream product and
submit data and documentation necessary to support thelr andyses. Such gpproximete definitions of
the upstream geographic market could be based on higtorica trade data. We proposed that goplicants
define the smdlest reasonable geogrgphic markets

We proposed that applicants fully explain, justify and document their andysis induding ll
supporting data.and documentation. We sought comment on gppropriate approaches to defining
upsiream geographic marketsin vertica mergers.

Comments and Commission Conclusion

No specific comments were submitted with repect to rdevant products and geographic
maketsin averticd andyss. However, comments on horizonta "Reevant Geogrgphic Markets' goply
to downstream markets when congdering averticd andyss. We dso note that the Commisson has
provided guidance on defining upstream reevant geographic markets involving mergers of companies
with interestsin generation and ddivered gasin Dominion Accordingly, as discussed in this section, we
adopt the NOPR requirements. Thefiling requirements for this agpect of the andytic framework are set
forth in 88 33.4(c)(1) and 33.4(c)(2) of the revised regulations.

Evaluating Competitive Conditionsin Geographic Markets

Upstream Market
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Background

The NOPR proposad that Applicants assess competitive conditionsin the upsiream market by
cdculaing market shares for eech supplier and market concentration usng the HHI gatigtic. Upsream
geographic marketsthat are "highly concentrated” under the Guiddines sandard (i.e., an HHI of 1800
or above) are conddered to be conducive to the exercise of market power and therefore warrant
additiond andyss. We sought comments on this gpproach to assessing market shares and
concentration in the upsream market, dong with any dternetive goproaches

Comments

EEl suggests the Commission find thet an upstream merging firm has no aaility to raiseinput
pricesfor riva generatorsin cases where ether the HHI gatidtic islessthan 1800 or the firm's upstream
market shareislessthan twenty percant. In ather ingance, it suggests the Commission reguire no
further andyds

Commission Conclusion

We adopt the proposals st forth in the NOPR. We note, however, that a certain degree of
discretion is necessary in evauaing merger proposds. We are not persuaded by EEI’ sargument that
we should condude thet the merged firm can nat raiserivas codisif the upsream merging firm's
market shareisless than twenty percent. The Commission expects andyses to provide adequate
informeation with which to judge the merger's competitive effect.  The pedific filing requirements for
asxessing the comptitive conditionsin the upstream merket are set forth in 8 33.4(c)(3)(ii) of the
requirements.

Downstream Mar ket:
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Background

We proposed that once the downsiream geographic market has been defined, gpplicants assess
competitive conditions by caculaing market shares for the suppliersidentified in the ddlivered price test
and usng them to compute the HHI market concentration dtidtic.

The NOPR ds0 proposad the Commission require thet for avertical merger, downgtream
market share datidics reflect the ability of buyersin the downsream market to switch -- in response to
aprice increase -- from generation sarved by the upstream merging firm. Spedificdly, goplicantswould
identify the upstream supplierswho sl or ddiver inputs to each generaing unit or plant in the
downgtream geogrgphic market. All generation cgpecity served by the same input supplier would be
conddered together and therefore be assgned a market share, i.e, treated asif it were owned or
controlled by asinglefirm. %8

While the Commission has nat expliatly required HHI datidics for revant geographic
marketsin prior vertica merger cases, the HHI gatidtic is dong with market share, agenerdly
acoepted indicator of comptitive conditionsin ardevant market. ° Asagenerd matter, marketsthat
are"highly concentrated” under the Guiddines sandard (i.e, an HHI of 1800 or above) are conddered

to be condudive to the exercise of market power and, therefore, warrant additiond andysis. 2®° We

98See, Enova, 79 FERC 161,372 & 62,562. If multiple upstream suppliers serve asingle
generding plant or unit, gpplicants andyss mud take thisinto account.

%9The DOJ 1984 Merger Guiddines address vertical mergers and discuss both market share
and HHI gatigics See DOJ 1984 Merger Guiddines a 46.

100The DOJ 1984 Merger Guiddlines use a"highly concentrated” market as athreshold for
further invedtigating the competitive effect of avertical merger. See DOJ 1984 Merger Guiddines a
(continued...)
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sought comments on this gpproach to assessing market shares and market concentration in the

downgtream market, dong with any dternative goproaches.
Comments
EEl commentsthat in some cases upstream markets may nat display the characteridics they
suggest and it would be necessary dso to evauate downstream geogragphic markets. They suggest thet
the capecity of generators be attributed to the suppliers of the upstream input only for upstream firms

thet have both the incantive and ahility to bring about a price incresse for the input. For example, non-

veticaly integrated firms cannot gain from higher generation prices as a consequence of rasing the
price of inputs. This may overdate market concentration and point to amarket power problem that
does not exig.
Commission Conclusion

We adopt the proposds st forth in the NOPR. Concerning EEI’ s comment regarding
generaion dtribution, we note that the method propased is a reasonable way--in the case of mergers
involving the combination of generation and ddivered gas supply--to portray the exiding arrangements
between upstream ddlivered gas suppliers and generators in the downdream rdevant market. We
agreewith EE| that it isimportant ultimeatdy to determine whether the merged firm will have the aality
and incentive to adversdy affect prices or output. However, thisandyssislogicdly peformed after a
gructurd assessment of the downsream and upstream marketsis complete. In fact, the Commission

routindy evauates the sructurd characterigtics of upstream and downgtream rdevant markets and then

100(_.. continued)
46. Because concentration thresholds are indicators that additiond invedtigation iswarranted, the
Commission proposed to look further at mergerswith an HHI near 1800 or above.
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goes on to congder additiond factors pertaining to whether the merged firm would have the gaility and

incentive to adversdy affect prices and output.

We ds0 note that anumber of important condderaions in evauating downdream markets have
aisen in recent merger casss. For example, in AEPICSW 191 we found that applicants hed not
properly modded the possible verticd fored asure scenariosin which AEP or CSW could useits
tranamisson sysem to frudtrate competition. We agreed with intervenors thet, by looking only a
suppliersthet were "firg-tier" to one gpplicant and buyers that were "firg-tier™ to the other applicart,
the gpplicants exduded many fored osure scenarios. Moreover, by looking only at the leest-cost
contract path, gpplicants ignored foredosure scenarios. Thar andyd's focused soldy on whether the
merger cregted the incentive to increase prices, thus ignoring cases where the merger enhanced thet
incentive and cases where the merger created or enhanced the aaility to raise prices. Applicants
concluded that because the change in market concentration under a particular fored osure scenario did
not exceed the horizontd merger sandard, the merger did not creete or enhance vertical market power.
However, aswe explained in Daminion the market concentration level, as opposed to the changein
market concentration, isthe rdevant measure, Snce highly concentrated upstiream and downstream
markets are necessary, but not sufficient, conditions for a vertica foredosure Srategy to be effective.

The spedific filing requirements for assessng the competitive conditions in the downgream
market are st forth in 8 33.4(c)(3)(i) of the regulations.

E. Mitigation M easur es and Analysis of Other Factors as Proposed in the
NOPR - Introduction

101 See American Electric Power Companty, 90 FERC 1 61,242.
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Where gpplicants andys's produces concentration results that raise concerns, the Commission

proposed that gpplicants eva uate additiond factorsto help determine whether a proposed merger
would belikdy to harm competition in dectricity markets. Applicants would evauete these factors only
if competitive conditionsin the upstream and downsiream markets indicate thet the merger could raise
rivals codsor fadlitate coordinetion, as described in the following sections. In lieu of addressng these
additiond factors, goplicants could propose mitigetion meesures. Proposd's must be specific, and
goplicants would have to demondrate that proposed measures would adequatdy mitigete any adverse
effects of the merger.

If gpplicants choose not to propase mitigation, the factors that gpplicants would have to
evauae in this gage of the andytic framework are those sat out in sections 2 through 5 of the
Guiddines potentid adverse competitive effects, ease of entry by competitors, merger-reated
effidendes, and whether one of the merging firm's assats would exit the market but for the merger. The
fird three of these factors can counteract any potentid competitive harm indicated by market share and
concentration datidics. Regarding entry, the Commission sought comments on the drcumstances under
which entry into ether the upstream or downstream markets wiould be sufficient to mitigete the potentia
competitive harm of a proposed merger and the circumstances under which entry into both merkets
would be necessary. 192 Thefirgt of these factorslooks more spedifically at the circumstances under
which adverse competitive effectswould materidize. Bdow, we discussthe requirements for
evauaing such adrcumgtances for mergers posing foredosurerasing rivals costs and anticompetitive

coordination concarns,

102500 DOJ 1984 Merger Guiddines §§ 4.211 and 4.212.
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Foreclosure/Raising Rivals' Costs

Background

I in the competitive andyses both the upstream and downstream markets are found to be
conducive to the exercise of market power, we proposed that gpplicants demondrate thet raiang rivas
cogtswould be difficult if the goplicants bdieve the nemly merged firm's aaility to pursue anticompetitive
policies has been overdated by assumptionsin theandyss  In doing so, we proposed thet gpplicants
be required to provide adeguate information, supported by data and documentation, regarding how the
merged firm could raiseitsrivas cods Theinformation mugt indude (as necessary), but isnot limited
to: (1) types of products or services sold by the upstiream firm to each downstream competitor; (2)
terms of contracts under which products or services are sold and the duration of such contracts; (3) a
description of the prices, availahility, qudity and input ddivery points of inputs sold to downgream
competitors; and (4) information on generation unit scheduling, anticipated technologica improvements,
and marketing thet is provided by cusomersto the upstream firm, particularly any market-senstive
information that may be subject to confidentidity provisons 1%

We sought comments on how such data can be made available to interveners under protective
order procedures. The Commission aso sought comments on other condderaionsthat may afect a
finding thet a proposad verticd merger would be likely to impair competition in dectricity markets and
how such considerations should be andyzed.

Comments

103500 Vastar Resources, Inc,, et. d., 81 FERC 61,135 a 61,633.
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NRECA datestha the Commission should avoid routine use of protective orders because they

interfere with case processng and undermine the public sright to know and because of the need for
intervenorsto assst the Commisson in andyzing the effects of amerger on competition.

On the oppodite Sde, EEI assartsthat asthe Commission increesingly handles commerdidly
sengtive information, we must guard againg unnecessary disdosure. It notes thet both the FTC Staff
and DOJ, but not the Commisson, have gatutory protections preventing disdosure of commerddly
sendtive information. EEI urges the Commisson to condder thet the rdleese of commerddly sengtive
information can harm vitd competition in the market or cregte drategic advantages for some of the
paticipants in the market and can digort the efficient didribution of resources. EEI further
recommends the Commission redtrict the filing requirements to only the informetion thet is necessary to
support the screen andyss

The FTC Staff suggests the Commission obtain authority to subpoena (and hold under srong
confidentidity provisons) the decison, planning and marketing documents of the merging parties, as
well as rdaed documents from competitors, suppliers, cusomers, and trade associaions. It dso
comments that the Commisson may wish to pursue authority to depose pertinent personnd from the
merging parties and from third parties under Imilar confidentidity conditions

Also, the FTC Staff datesthat ingtead of asking merging partiesto supply esimates about the
operations of other firms, induding current or future competitors, the Commission should subpoena
datafrom the third parties themsdves, Snceiin its experience, subjective assessments by one party
about the operations of ather parties can contain congderable error and bias, especidly when the

merging parties have incentives to portray markets as highly competitive The FTC St explainsthat
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going sraight to third parties enables its Saff to cross-check important facts, such as market share data,

with multiple information sources. Such procedures it says, should leed to ressonably timely and
accurate datato better support the Commisson’sdecisons

In addition, dl comments provided under the "Foredosure/Raisng Rivals Codt" subsection
under "Veticd Andytic Framework” gpply here.

Commission Conclusion

The Commission ismindful of the ddicate baance between the public's (induding intervenors)
right to know and the protection nat only of cartain commerdaly-senstive information, but of the
competitive marketplace itsdf. Thus, the Commission will not forego the use of protective orders, but
will insteed make careful use of them if nesded to gather and andyze market-sensitive information. The
Commission will not place regtrictions on itsdf asto the types of dataiit will callect, but will takeinto
acoount the desire of gpplicantsto protect their competitive positions.

Wewill require that gpplicants evauate whether cusomers of the upstream input supplier can
switch to dternative inputs to avoid a price increese by the upsream merging firm. If switching to
dternative inputsis possible, the merger may not cregte or enhance the daility of the merging firmto
affect output and pricesin the upstream market.

We will require that goplicants provide deta showing how regulatory requirements governing
the conduct of upstream input suppliers (Such as open access provisons gpplicable to gas pipdines

under Order No. 636) 1%* could counteract any competitive harm posed by amerger.

104See Fipdine Sarvice Obligations and Revisions to Regulations Governing Saf-lmplementing
Trangportation Under Part 284 of the Commisson's Regulations, and Regulation of Naturd Gas After
(continued...)
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Fndly, amerged company has no incentive to adversdy afect pricesthrough arasing rivas

cods drategy unless such behavior is prafitable or can be used to maintain sdes market share or
profits Therefore, we will require that goplicants provide data and an assessment of the profitability of
araigng rivas cods drategy if this data could be hdpful to determine whether such incentive exids
Thefiling requirements for this agpect of the andytic framework are st forth in 8 33.2(g)(4) of
the revised regulations.
Facilitating Anticompetitive Coordination:
Background
Asdiscussd earlier, aveaticd merger could harm competition in the downstream market by
fadllitating anticompetitive coordination in ather the upstream or the downstream markets. Comments
were licited on how averticd merger could fadilitate anticompetitive coordination; the conditions
under which coordination would impar competition in dectricity markets, and the Sgnificance of
coordinaion problems.
Comments
The FTC Saff remarksthat in order to assess coordinated interaction, more than market share
datidics need to be gathered. The Horizontd Merger Guiddines focus on the conditions likely for

colluson to take place. Successful coordinated interaction indudes reaching agreement on profiteble

104 continued)
Patid Wdlhead Decontrol, Order No. 636, FERC Stats. and Regs. 130,939 (April 8, 1992), order
on rehg, Order No. 636-A, FERC Stats. & Regs. 130,950 (August 2, 1992), order on rehg, Order
No. 636-B, 61 FERC /61,272 (November 27, 1992), rehig denied, Order No. 636-C, 62 FERC {
61,007 (January 8, 1993), order &f'd in part and remanded in part, United Didribution Companies v.
FERC, 88 F.3d 1105 (D.C. Cir. 1996); order on remand, Order No. 636-C, 78 FERC /61,186
(1997).
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coordination among companies, detecting deviations from thet agreement, and punishing any such

devidion. A better anadyssof the increased likdlihood of coordinated interaction, according to the
FTC S, results when market share gatidtics are supplemented with other sources of informetion.
For example, market share Saistics would nat reved the fact that a merger might adversdy affect
competition by diminating amaverick firm.

To better address coordinated interaction concarns, the FTC Staff recommends that the
Commission go beyond market share andlyssto potentidly ussful third party information. The FTC
Saf suggeststhat snce firms have little incentive to accuratdy estimate their own abilitiesto engegein
anticompetitive conduct, saf-reported esimates should be vaidated independently. Otherwise, the
Commission may be relying on ineccurate data

Commission Conclusion

We agree with the FTC Saff that when anticompetitive coordination is aconcern, our analyss
may have to go beyond market share and concentration analysis to third-party information. In such
casss, the Commission could implement procedures under which such information could be collected.
We ds0 nate that in gpproving certain mergers we can teke Seps to avoid sructures and rdaionships
thet encourage anticompetitive coordingtion. At the very leest, we will monitor the behavior of merged
companies and adjugt the socope of our investigations into future mergers accordingly.

Therefore, we bdieve that the ingructions outlined in the NOPR concerning anticompetitive
coordinaion will generdly give the Commisson theinformeation it nesdsto andyze theimpect of a
proposed merger on the market, and we adopt them.

F. Remedy - Concerning Vertical Merqgers
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Background

The NOPR proposad thet if avertical merger raises competitive concerns after accounting for
the additiond factors described in the previous section, the merger may be made acogptable if cartan
remedid actions are taken. The NOPR cited Enova, where the Commission pecdified cartain remedies
that would address the competitive concerns presented by that merger. The remediesinduded acode
of conduct, regtrictions on effiliate transactions and an dectronic gas reservation and information
ystem. 105

Comments and Commission Conclusion

No comments were received on thisissue. We therefore adopt the proposds st forth inthe

NOPR.

VII. EFFECT ON RATES- Revised Requirementsfor Ratepayer Protections

Background
In the Policy Statement, we determined thet ratepayer protection mechaniams (eg., open
seasonsto dlow early termination of existing service contracts or rate freezes) may be necessary to
protect the wholesdle customers of merger gpplicants. If the propased merger raises subdantid issues
of fact with regard to itsimpact on rates, we Sated we will condder further investigetion of the metter

or s it for hearing. 1%

1%5Enava, 79 FERC 161,372 at 62,565 (1997).

1%6pplicy Statement at 30,111, 30,121-24, and n.5. See dso, Morgan Sanley, 79 FERC a
61,504-05; Duke/PanEnergy, 79 FERC at 62,039-41; Enova, 79 FERC a 62,566; Destec, 79 FERC
a 62,574-75; LILCO, 80 FERC at 61,079-80; FirstEnergy, 80 FERC at 61,098; NorAm, 80 FERC
at 61,382-3.
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Thus, in the NOPR we proposed that dl merger gpplicants demondrate how wholesdle

ratepayers will be protected and that gpplicants will have the burden of proving thet their proposed
ratepayer protections are adequate. Specificaly, we proposed that gpplicants mugt dearly identify
what cusomer groups are covered (eg., requirements cusomers, trangmisson cusomers, formularae
customers, €ic.), what types of cogts are covered, and the time period for which the protection will
apply.
Comments and Commission Conclusion

No spedific comments were received on thisissue. We adopt the proposals st forth in the
NOPR. We emphasize, however, that if goplicants do not offer any ratepayer protection mechaniam,
they mugt explain how the proposed merger will provide adequete ratepayer protection.. Accordingly,
we are adopting 8§ 33.2(g) as proposad in the NOPR.

VIll. EFFECT ON REGULATION - Revised Requirements Concer ning the I mpact
on State and Commission Regulatory Jurisdiction

Background
In the Pdlicy Satement we dated that, in merger filingsinvalving public utility subsdiaries of
registered holding companies, goplicants mugt ether commiit to abide by the Commisson's polides with
respect to intra-system transactions within the holding company structure or be prepared to go to
hearing on the issue of the effect of the proposad registered holding company sructure on effective

regulation by the Commission. 2% Thus, in the NOPR we proposed thet, for dl merger applications

197Policy Statement at 30,112 and 30,124-25. See dso, DukelPanEnergy, 79 FERC a
61,041-42; Morgan Stanley, 79 FERC at 61,505; Enova, 79 FERC at 62,566-67; Destec, 79 FERC
at 62,575; LILCO, 80 FERC a 61,080; FirstEnergy, 80 FERC at 61,098-99; Noram 80 FERC a

(continued...)
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involving public utility subgdiaries of registered halding companies, goplicantsindude a datement

indicating such acommitment.
Comments

Severd commenters raise issues concarning gaps thet may reault if the Public Utility Holding
Company Act of 1935 (PUHCA) isrepeded or amended. Specificdly, AFPA recommendsthe
Commission saek to retain full antitrudt jurisdiction, and antitrust gandards of PUHCA, if current
proposd legidation is successful . APPA dates the Commission's antitrust sandards should be revised
rather than diminated to prevent horizontal monopalies and other abuses.

Commission Conclusion

We condude that, as propasad in the NOPR, for dl merger gpplications involving public utility
subgdiaries of regigered holding companies, gpplicants must indude acommitment to abide by the
Commission's polides with respect to intracsystem transactions within the holding company sructure or
be prepared to go to hearing on the issue of the effect of the proposed registered holding company
dructure on effective regulation by the Commission.

Snce aregulaory gap can dso occur on the date levd, amerger gpplicant must Sate whether
the affected gate commissions have authority to act on the proposed merger. Where the affected date
commissons have such autharity, the Commisson will not set for further investigation or hearing the
metter of whether the transaction will impair effective regulation by the sate commissons However, if

afected date commissons lack authority over the merger and raise concerns about the effect on

107(_. continued)
61,383; and Atlantic City/Ddmarva, 80 FERC at 61,412-13 and n.60.
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regulation, we will consider, on a case-by-case basis whether to et thisissue for hearing. 1% This

information must be induded in the gpplicants explanaion of the effect of the transaction on regulaion
required in 8 33.2(g)(1) of the revisad regulaions.

IX.EMERGING ISSUES

Introduction
In the NOPR, the Commission salicited comments on anumber of emerging issuesin the
dectric indudtry thet could have sgnificant effects on its proposed filing requirements. Theseisues
indude the use of computer-based smulaion modds; if and how to acoount for restructuring, retall
competition, and other types of competitive issues in merger andlys's, and suggestions of amoratorium
on megersinthedectric indudry. We recaved numerous comments in response to these questions, as
discussed below.

A. Computer-Based Simulation M odels

Background
The use of computer modds -- Spedificdly, computer programs used to Smulae the dectric
power market -- has been raised in comments on the Policy Statement and dso in specific cases. In
comments responding to the Policy Statement, DOJ recommended using computer Smulaionsto
ddineate markets and aso noted that these smulations could be hdpful in gauging the market power of
the merged firm. The Commisson Sated in the NOPR thet it believed thet use of aproperly sructured
computer modd could account for important physcd and economic effectsin an andysis of mergers

and may beavduabletodl to usein ahorizonta screen andysis. For example, acomputer modd

108pglicy Statement a p. 30,125.
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might prove paticularly ussful in identifying the suppliersin the geographic market that are cgpeble of

competing with the merged company. It could provide aframework to help ensure condsency in the
trestment of the data used in identifying suppliersin ageogrgphic market.

Therefore, the Commisson dso issued anatice of request for written comments and intent to
convene atechnical conference concurrently with the NOPR 1% Asmore fully explaned in the natice
the purpose of thisinquiry wasto gain further input into whether and how computer modeds can be
ussful to the compdtitive andlysis st forth in Appendix A of the Policy Stiatement.

Comments

Severd commenters agree that a computer modd may be useful in the Commisson's andlyss of
mergers and that the Commission should develop in-house expertise in developing modds. However,
commenters aso recommend the Commission not rush to adopt acomputer modd , acknowledging thet
thereisno modd currently available thet should be adopted as astandard. Some commenters argue
thet flexibility isimportant, and that a combination of modds may be nesded but thet the use of too
many modds may become burdensome on smdler utilities and public interest groups. However,
commenters do note the various benefits of usng computer moddsin merger andyss For example,
the FTC St explains that power-flow modds can be useful in andlyzing issues arising in bath
horizonta and verticd mergers, however, it dso notes that current models address only the technica
agpects of power flows and nat the economic agpects of trading in aderegulated wholesde market.
The FTC Staff dso advisesthat it expects more flexible, rdiable, and accurate modd s to be deve oped

and soon become commerddly avalable It suggeststhe Commission remain flexiblein its ggproach to

1NOPR, p. 33,383.
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merger andyss, paticularly asit pertainsto computer modding, so asto dlow competition anong

vendors and development of the best moddls. On the ather hand, Sempra cautions againgt adopting
computer modds for merger andysis because divedtiture of generation assets to unregulated entities and
the condruction of unregulated plants reduces the availahility of public data nesded to run moddsand
because use of amodd dso may cause more dioutes and thus more hearings

WEPCO notes thet the main advantage of modds of the type proposed by the Commissonis
thet they Imulate the interaction among dl loads and resourcesin arbitraging pricesin various
dedtination markets. Since such amodd caculates prices for eech load area, WEPCO damsthereis
no need to define geographic markets, Snce any areain which the merger has asgnificant price effect is
ardevant market. WEPCO points out thet such modeding can be used to determine whether mergers
diminate competitors, to explore geogrgphic definitions, and to corroborate the results of a sructurd
andyss.

EEl bdievesthat future uses of computer Smulaion modds could provide more complex
behaviord andyss beyond the sructurd gpproach underlying the hypothetical monopalist test. Such an
goproach, EEl comments, will enhance the Commisson's ahility to remedy potentid problems posed
by proposed mergers, espedidly consdering the need to avoid wasting resources with mitigation
measures that impase unnecessary cods.

Commission Conclusions

In large part, we agree with the comments regarding the use of computer-based Smuletion

modds We bdieve that uch modding can be very useful as acomplement to the andlysis required

under the Policy Statement. We nate the gpproach to evauating mergers under the Policy Statement is
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gructurd. In other words, rdevant markets are firg defined and the effect of amerger on the dructure

of those marketsis examined. Smulation modds, however, are non-dructurd in nature. They modd
market conditions and directly esimate the effects on the market of strategic pricing and output
decisons by themerging firms. Market sructures are changing rgpidy and market design issues have
arisenin many aress of the country. Under these drcumstances, Smulation modd's may produce more
accurate results more efficiently than sructurd andyses.

We nate, however, that modding may improve the andysisbut there are many issues that must
be addressed before the Commission is able to determine the gppropriateness of any particular modd
(i.e,, completeness of themodd and how drategic behavior ismodded). Therefore, we continue to
believe atechnical conferenceis needed to discuss this matter. We will convene such aconference a
somefuture dete. 1n the meantime, we continue to be open to suggestions of other dternative forms of
andyds

B. Retail Competition, Restructuring, and Other Newly Emerqing
Competitive | ssues Raised by Section 203 Transactions

Background
Over the past saverd years, the dectric indudry inthe U.S. has changed dramétically, as
indicated by sgnificant leves of merger and acquigtion adtivity, divediiture, the devdopment of highly
organized markets, and movement toward the formation of varioustypes of RTOs Thishasbeeniin
response to competitive pressures in the marketplace and regulatory initidives a the sate and federd
levds. For example, the 1996 Policy Statement primarily addresses horizonta mergers, however,
shortly after it was issued, anumber of verticd dectric-gas mergers were filed with the Commisson.

For this reason, we requested comments in the NOPR on whether we should expect new types of
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corporae transactions involving public utilities to emerge, whet form they might take, and how we

should andlyze the competitive effects if such combinations arein fact presented 1° We sought
comments on new kinds of mergersthat may leed to the blurring of treditiond utility services and other
busnesslines

The NOPR a0 requested comments on how the structurd changes occurring in the ectric
industry should be consdered in our andyss of the effect thet public utility mergers may have on
competition. The NOPR inquired whether participation by merger gpplicantsin an 1SO or amilar
regiond body requires modification of the Commisson's merger andyss  FHnaly, we sought comments
on whether it isfeasble to address competition only at the wholesde levd and to ignore changesin the
market thet arise from date retail choice programs and thet trandform retail franchise sarvice territories
into multi-gate supplier markets

Comments

Many commenters cal upon the Commission to account for restructuring and the development
of RTOsin its assessment of proposed mergers, the effect of mergers on retall competition, and other
types of competitive issued raised by mergers.

In response to the Commisson’ s questions on restructuring in the dectric indudry, the Missouri
Commission suggests the Commission parform acomprehensve generic sudy of market power in the

restructured dectric power indugtry dong the lines recommended by Assstant Attorney Generd

HONOPR, pp. 33,383-84.
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Klan! Antitrust Ingtitute and NASUCA suggest the Commission's anaysis consider the effect of a

merger not only on currently regulated but aso on future, competitive markets.

TheMissouri Commisson and NASUCA further suggest thet, where afuture market is
uncartain due to the absence of an IS0, the Commission should consider identifying the uncertainties
and conditioning the goprova of such mergersto presarve the Commission’ s ahility to gether additiona
facts or make changesin the merged company’ s ownership of assets a alater time. The Missouri and
New Y ork Commissons assart that this goproach could be particularly helpful with regard to concarns
abouit the competitive impacts of other mergers pending in the ssme markets 112 However Southern
argues that Ince many proposed mergers are ultimately abandoned, each prospective merger candideate
should be tregted independently of ather mergers unless they have been consummated.

Antitrust Indtitute recommends that mergers involving tranamisson be conditioned upon the
independent ownership and management of the merged company’ stranamisson. It suggessa
rebuttable presumption favoring the merging parties participationinan 1SO , aslong as paticipation is
accomplished prior to consummation of the merger and the Commisson conditionsits gpprovd of the
merger to assure that the intended competitive conditions are put in place. The Midwest 1ISO

Participants contend that the rebuttable presumption should be that merger applicants lack market

MMissouri Commission dites"Making the Transtion from Regulation to Comptition: Thinking
About Merger Palicy during the Process of Electric Power Restructuring,” Address by Jod |. Klen,
United States Department of Justice, Asssant Attorney Generd, Antitrust Divison, FERC
Didinguished Spesker Series (January 21, 1998).

12NOPR, p. 33,368.
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power in generation when they are members of a Commisson gpproved 1SO and therr totad generation

market share is no more than 20 to 25 percent of the totd generation in the ISO.

In regard to retal competition, the Missouri Commisson and NASUCA dam the NOPR failed
to account for the blurring of lines between wholesdle and retail products NASUCA therefore urges
the Commission to update its traditiond empheas's on wholesde bulk power products to indude afocus
on actud products and servicesin retal marketls NARUC notes thet Sate commissons may not be
able to adequatdy participate in the Commisson’s merger proceedings because of pending Sate
proceedings on the merger.. It suggeststhat, in accord with the Commisson's Policy Stiatement, Sate
regulators should be able to request that the Commisson andyze the effects of amerger in concart with
the Sate in order to cgpture the unique crcumdances of retal markets. This it Sates, should not
assume that the request conditutes aforfature of agae sjurisdictiond authority. The Ohio
Commisson smilarly recommends the Commisson condder any locd concerns which adate brings
beforeit, regardiess of the gates independent authority to examine mergers

NRECA dso submitsthat, in the aosence of Sate review of apublic utility merger’ s effect on
retail markets, aregulaory gap would be created unless the Commission actsto congder such effects.
APPA/Transmisson Access Policy Study Group daimsthat under the public interest test of section
203 of the FPA, the Commission must condder the effect of apublic utility merger on retal markets
because retail choice programs are effectively ending the subgtantive distinction between wholesde and
retail power markets.

On the other hand, WEPCO counters thet retail choice does not require the Commisson to

expand its public utility merger invedigations. Thisis because there is no nexus between retaling
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activities and the Commission’s bulk power concerns and because retal choice does not affect dates

authority to oversee the ativities of dectricity retallers and any retail-rdated merger effects  EEI points
out thet the FPA leavesretall mattersto the dates. EEI argues the Commisson reached the proper
bdance in its Policy Statement, where we committed to focus on retall competition andyssonly if a
date lacks adequate authority and asks usto consder the meatter.

FHndly, in regard to ather types of competitive issuesraised by mergers Antitrugt Inditute
recommends we require information on the effect of proposad mergers on potential competition and
“workably” competitive markets and dso reguire support for daims that competition in such markets
will not be reduced. Sudtainable Palicy bdieves the Commission mugt dso andyze the effects of
environmenta regulations on competition in rlevant markets. Since most power plants are exempt
from New Source Parformance Standards and New Source Review, such regquirements may frudrate
entry by competitors thet could otherwise mitigete the merged entity’ s market power. Initsview,
gpplicants should dso be reguired to andyze the effects of the merged firm holding or sdling pollution
entittements

Commission Conclusions

Treditiondly, the issue of potentid competition has not arisen in mergersinvalving dectric
utilities, largdly because utilities have been limited to business operations within franchised sarvice
territories. However, with federd and date initiatives (for example, open access, market-based rates
for generation-based products, and regiond trangmisson organizations), and product diversfication by

many increesingly integrated energy companies, companies do enter other markets
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Aspat of itsmerger andyds, the Commission intends to condder current and reasonably

foresaedble regiond deve opments and to seek additiond rlevant dataand information. For example,
as daed ealier, goplicants are required to file information regarding mearkets in which they currently
. In casss where the effect of apropased merger on potentia competition is a concern, we would
rely, in reeching adetermination, on the Sandards of review adhered to by the Department of Judtice
and Federd Trade Commisson. We acknowledge that additiond information beyond that required
here may dso be necessary to eva uate these effects and raterate that the Commission may require
supplementary informetion as necessay.

In addition, in regard to our congderation of a merger'simpact on retail markets, conagtent
with our Policy Statement, 1 we stand readly to evaluate a proposed merger'simpact on retail
competition if a date lacks adeguate authority to congder such matters and requestsusto do 0. The
recent developments in some markets have demondrated the rdationship between conditionsin retall
markets and wholesde market prices. In our andlysis of mergerswe will take cognizance of market
conditions

We have congdered the requests of NASUCA and the Missouri Commission thet the
Commission adopt anew palicy to extend its andysisin dl merger casesto indude retall markets We
dedline to extend the generd soope of our merger review in this manner. Many of the concarnsraised
by these commenters ded with the Stuation where the sate commission does nat have the authority to
evduate or remedy the merger's effect on retall markets, eq., when the Sate laws do not cover the

paticular merger under consderation or when amerger involving entitiesin one Sate impacts retall

13pplicy Statement at p. 30,127-28.
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marketsin another date. Aswe made deer in the Policy Statement and the NOPR, the Commission

sands ready to evauate the effect of amerger on retail competition if a gate lacks authority in these
kinds of crcumdtances and asks usto do 0. NASUCA and the Missouri Commisson argue thet
changesin theindudry are blurring the lines between wholesdle and retall markets, making broader
exerdse of our section 203 authority important. Aswe acknowledged in the NOPR, changes resuilting
from industry restructuring may meke retal market development cariticd to a particular merger. For
example, retall acoess programs thet may affect the assumptions that underlie the competitive andyss
Moreover, our authority to ensure nondiscriminatory open access to unbundled retail transmisson may
be important to the competitive effects of any merger goplication. We undersand thet as dectric
restructuring continues to evolve, there may be further developments rdated to retall servicesthet raise
issuesthat are directly rdevant to our review of future mergers under Section 203, Wetakethis
opportunity to darify that we will retal market issues when drcumdanceswarant.  However, it isour
continuing pogtion that our merger review should not, as ametter of course review amerger'simpact
on retal marketsin that date when adaeis dearly ableto do so.

C. Moratorium on Mergers

Background
Some commenters recommend the Commisson impose a moratorium on merger goprovals
NASUCA and APPA/Tranamission Access Policy Sudy Group recommend the Commisson ether
impose amoratorium on public utility mergers that may raise competitive issues or, & aminimum,
require that the bendfits of such mergers be convinangly established. NASUCA nates that incumbent

dominant firms may be ableto pick off rivasin thar infancy before they become serious competitors
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Smilaly, the Missouri Commisson argues for a brief moratorium on mergers because detaon

competition in the dectric indudry is scarce and moretimeis needed to develop empirica evidence and
amarket-based history for making competitive evauations.

On the ather hand, EEI oppases amoratorium on public utility mergers daiming that it would
Oday an effident trangtion to competition. Initsview, mergers represant the naturd evolution of the
markets and even atemporary ban would impose large costs on both consumers and sockholders thet
would not bein the public interes.

Commission Conclusion

We do not beieve that atemporary moratorium on - utility mergersis necessary. Adequate
regulatory ssfeguards are in place that protect againg potentid adverse effects. Pursuant to
section 203 of the FPA, the Commission has the authority to issue amerger order upon such teemsand
conditions asit finds necessary or gppropriate and, for good cause, may issue uch supplementa orders
asit may find necessaxry or gppropriate.
X. REGULATORY FLEXIBILITY ACT

The Commisson adheresto its catification in the NOPR thet this rulemaking will not have a

sgnificant economic impact upon asubgtantia number of amdl entities Asdated inthe NOPR, the
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rule does not regulate smal entities as defined in the Smdl BusinessAct.* A desription and andysis

of the rulé's effect on small businessssis therefore not requiired by the Regulatory Rlexibility Act1™

XI.  ENVIRONMENTAL STATEMENT

The Commisson condudes thet this rule will not be amgor federd action having asgnificant
adverse impact on the human environment under the Commisson's regulaions implementing the
Nationd Environment Policy Act. 116 The rule fals within the categorical exemption provided in the
Commisson's regulations for gpprova of actions under sections 4(b), 203, 204, 301, 304, and 305 of
the Federd Power Act rdaing to issuance and purchase of securities, acquisition or digpogtion of
property, mergers, interlocking directorates, jurisdictiond determinations and accounting. 7
Conseguently, neither an environmental assessment nor an environmenta impact Satement is required.

XIl. INFORMATION COLLECTION STATEMENT

The Office of Management and Budget's (OMB) regulationsin 5 CFR 1320.11 require thet it
goprove certain reporting and record kegping requirements (callections of information) imposed by an
agency. Upon gpprovd of acallection of informeation, OMB will assign an OMB control number and

an expiration date. Respondents subject to the filing requirements of this Rule will not be pendized for

145 U.SC. 601(3) (diting § 3 of the Small BusinessAct, 15 U.S.C. 632). Section 3 of the
Smdl Busness Adt ddfinesa"smdl-business concern’* as abusinesswhich isindegpendently owned and
operated and which is not dominant in itsfidd of operation. 15 U.SC. 632(a); &. 13 CF.R. Pat 121
(containing Sze dandards for determining whether busnessesin various indudries qudify as"amdl”).

155 U.S.C. 601-612.

11618 CFR Part 380.

11718 CFR 380.4(8)(16).
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faling to regpond to these callections of information unless the collections of information display avaid

OMB contral number. Thefind rulewill affect one exiding data collection, FERC-519.

In accordance with Section 3507(d) of the Paperwork Reduction Act of 1995,18 the
proposed data requirements in the subject rulemaking have been submitted to OMB for review.

Public Reporting Burden: Thetotd estimated burden associated with this proposed ruleis
108,199 hours (based on number of filings during fiscd year 1999). We have esimated that depending
on anumber of different factors, it takes on average anywhere from 91 hoursto 12,557 hoursto
comply with the requirements. The number of filingsin 1999 totded 121. The fallowing tableis broken
down by categaries to identify the types of filings submitted to the Commisson under Section 203 of the
FPA. Thesefilingsindude (8 non-merger transactions, i.e. divestiture of assats; (b) Smple merger
goplications where no competitive concerns are raised; and () complex merger applications where

horizontal competitive concerns are raisad and there isaneed for an Appendix A andyss

Data Collection

FERC-519

anon-merger

b)smple merger

1844 U.S.C. 3507(d).
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I nformation Collection Costs. The Commisson sought commentsto comply with these

requirements. No commentswere recaived. The requirements were firg formulated in the
Commission's 1996 Palicy Statement, and spedified inthe NOPR.  Theseinitidtives s&t in mation the
proposed requirements, o affected entities dreedy have incurred any necessary sart-up costsin order
to comply. The cogtsindicated beow address the additiond andyss thet will be necessary as areault
of the requirements of this proposed rule. 1t is estimated that in order to conduct the gppropriate
andysis, there will be costs assodiated with the acquisition of software (induding license costs) ad
hardware. It should be noted thet these entities have access, for other business purposes, to the
ordinary office equipment nesded for compliance, and this rulemeking  has no consequentid effect on
the operating and mantaining that equipment. The annudized cogts are basad on burden hours

determined by hourly rates for labor.

Data Collection Annudized Annudized on-going Totd annudized codts
cgpitd/dart-up costs | codts (operations and
maintenance)

FERC-519
aw/o andyss $ 37,200
b)smple merger $ 615,528

c)complex $5,123,400
Totd Annudized cogts when conddering dl filings

a) Wio andlysis $37,200 x 107 filings = $3,980,400.

b) Smple merger $630,828 x 7 filings = $4,415,79%

C) complex merger $5,285,400 x 7 filings $36,997,800
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Totals = $45,393,996

Title: FERC-519, Application for Sale, L ease or other Disposition, Merger or
Consolidation of Facilities, or For Purchase or Acquisition of Securitiesof a
Public Utility

Action: Proposad Data Collection.

OMB Control No: 1902-0082.

Respondents: Public Utilities (Busness or ather for profit, induding smdl busnesses)

Frequency of information: On occason.

Necessity of the Information:

The Hnd Rule revisss thefiling reguirementsin 18 CFR Part 33 which implements 8203 of the
Federd Power Act (FPA). The proposad rule provides goplicants with detailed guidance for preparing
merger gpplications and is consstent with the policies set forth in the Policy Statement. The proposed
ruleisintended to lessen regulatory burdens on indudtry by diminating outdated and unnecessary filing
requirements, darifying exising requirements, and sreamlining the filing requirements for transactions
that do not raise competitive concerns,

Theimplementation of these proposed filing requirements will help the Commission carry out its

responghilities under the FPA in accordance with the objectives of the Commission's Open Access
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Ruet’® and Order No. 2000'%° to promote competitive, well-functioning merkets while a the same

time protecting cusomers by congraning market power through regulaion. In congderation of
changing market dructuresin the dectric indudtry, the Commisson mugt ensure that no ggnificant
increase in market dominance will result from amerger or other corporate restructuring. The
Commisson must dso ensure thet ratepayers will be protected from any negative effects of amerger.
The Commisson dso examines bariersto entry of new competitorsin the market. The Commisson
will use the datareceived as aresuilt of the proposed filing requirements: (2) in the review of the
proposed merger of jurisdictiond fadilities to ascartain whether the merger isin the public interest; (2)
for generd indudry overaght; and (3) to expedite the corporate gpplication review process

The Commisson recaived 21 comments on the proposed reporting requirements but none on its
reporting burden or cogt estimates The Commisson' s re3ponses to the comments are being addressed
dsawvhereinthisFnd Rule

For information on the requirements, submitting comments on the callection of informetion and
the assodated burden edimates, induding suggestions for reducing this burden, please send your
commentsto the Federd Energy Regulatory Commission, 888 Frst Stregt, NE., Washington, DC
20426 [Attention: Michad Miller, Office of the Chief Information Officer, (202) 208-1415, or
mikemiller@ferc.fed.ugd or sand comments to the Office of Management and Budget [Attention: Desk
Officer for the Federa Energy Regulatory Commission (202) 395-3087, fax: 395-7285.] In addition,

comments on reducing the burden and/or improving the callection of information should dso be

11961 FR 21, 540, May 10, 1996).
12065 FR 809, January 6, 2000.
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submitted to the Office of Management and Budget, Office of Information and Regulatory Affars

Attention: Desk Officer for the Federd Energy Regulatory Commission, 725 17th Street, NW,
Washington, D.C. 20503.

XII. DOCUMENT AVAILABILITY

In addition to publishing the full text of this document in the Federd Regider, the Commisson
provides al interested persons an opportunity to view and/or print the contents of this document viathe

Internet through the FERC Home Page (hittp:/Amww .fercfed.us) and in the Commisson's Public

Reference Room during normd business hours (8:30 am. to 5:00 p.m. Eagern time) at 888 Fird Stre<t,

N.E., Room 2A, Washington, DC 20426,

From the FERC Home Page on the Internet, thisinformation is available in both the Commisson
| ssuance Poding System (CIPS) and the Records and Information Management System (RIMS).

- CIPS provides access to the texts of formd documentsissued by the Commisson since
November 14, 1994.

- CIPS can be accessad using the CIPS link or the Energy Informetion Onlineicon. Thefull text
of this document isavailable on CIPSin ASCll and WordPerfect 8.0 formats for viewing,
printing and/or downloading.

- RIMS containsimeges of documents submitted to and issued by the Commisson after
November 16, 1981. Documents from November 1995 to the present can be viewed and
printed from FERC's Home Page using the RIMS link or the Energy Information Online icon.

Destriptions of documents back to November 16, 1981, are dso available form RIMS-on-the-
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Web; requests for copies of these and other older documents should be submitted to the Public

Reference Room.
User asdganceisavaladefor RIMS, CIPS, and the Webste during normd business hours

from our Help line & (202) 208-2222 (E-Mail to WebMager@ferc.fed.us) or the Public Reference

Room at (202) 208-1371 (E-Mall to public.referenceroom@ferc.fed.us).

During normd business hours, documents can dso be viewed and/or printed in the FERC Public
Reference Room, where RIMS, CIPS, and the FERC Webste are avallable User assganceisadso
avaldde

XIV. EFFECTIVE DATE AND CONGRESSIONAL NOTIFICATION

Thisrule will take effect [insart dete thet is 30 days after publication in the Federd Regider].

The Commission has determined, with the concurrence of the Administrator of the Office of Information
and Regulatory Affars a the Office of Management and Budget, thet thisHnd Ruleisnot a"mgor rulé’
as defined in section 351 of the Small Business Regulatory Enforcement Act of 1996. 12! The Rulewill
be submitted to both Houses of Congress and the Comptroller Generd.

XV. LIST OF SUBJECTSIN 18 CFR PART 33

Electric utilities, Reporting and record kegping requirements, Securities.
By the Commission.

(SEAL)

Linwood A. Wason, J.,

1215 y.S.C. 804(2).
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Acting Secretary.
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In congderation of the foregoing, the Commisson revises Part 33, Chapter |, Title 18 of the

Code of Federd Regulations, asfollows

PART 33-- APPLICATION FOR ACQUISITION, SALE, LEASE, OR
OTHER DISPOSITION, MERGER OR CONSOL IDATION
OF FACILITIES, OR FOR PURCHASE OR ACQUIS TION
OF SECURITIESOF A PUBLIC UTILITY

Sec.

331 Applicahlity.

332 Contents of gpplication -- generd information requirements.

333 Additiond information requirements for gpplications involving horizontal competitive
impacts

334 Additiond information reguirements for gpplicationsinvalving vertical competitive
impacts

335 Proposed accounting entries.

336 Form of notice,

33.7 Veification.

338 Number of copies

339 Protective order.

33.10 Additiond information.

Authority: 16 U.S.C. 791a-825r, 2601-2645; 31 U.S.C. 9701; 42 U.S.C. 7101-7352.

§33.1 Applicability.

(@ Therequirements of this part will gpply to any public utility seeking authority under section

203 of the Federd Power Act to:
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(1) Digpose by e, lease or otherwise of the whole of its fadilities subject to Commission

juridiction or any part thereof of avauein excess of $50,000;

(2 Merge or consalidete, directly or indirectly, fadilities subject to Commisson jurisdiction with
those of any other person, if such fadilities are of avaue in excess of $50,000, induding the acquigtion
of dectric fadlities used for the tranamisson or sde & wholesde of dectric energy in interdate
commerce which, except for ownership, would be subject to the Commisson'sjurisdiction; or

(3) Purchase, acquire or take any security of any other public utility.

(b) VAuein excess of $50,000 as used in section 203 of the Federad Power Act (16 U.SC.
824b) will be the origina cost undepreciated as defined in the Commisson's Uniform System of
Accounts prescribed for public utilities and licenssesin part 101 of this chapter.

§33.2 Contentsof application -- general information r equir ements.

Each goplicant mugt indude in its gpplication, in the manner and form and in the order indicated,
the following generd informeation with respect to the gpplicant and each entity whose jurisdictiond
fadlities or securities areinvolved:

(@ Theexact name of the gpplicant and its principa business address.

(b) Thename and address of the person authorized to recave notices and communications
regarding the gpplication, induding phone and fax numbers, and E-mail addresses.

(©) A desription of the gpplicant, induding:

(1) All busness attivities of the gpplicant, induding authorizations by charter or regulaory

approvd (to be identified as Exhibit A to the application);
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(2 A lig of dl energy subsdiaries and energy afiliates, percentage ownership interest in such

subsdiaries and dfiliates, and a description of the primary businessin which esch energy subsidiary and
dfiliateis engaged (to be identified as Exhibit B to the application);

(3) Organizationd charts depicting the applicant's current and proposed pod-transaction
corporate sructures (induding any pending authorized but not implemented changes) indicating dl
parent companies, energy subsdiaries and energy dfiliates unless the gpplicant demondrates thet the
proposad transaction does not affect the corporate Sructure of any party to the transaction (to be
identified as Exhibit C to the application);

(4) A destription of dl joint ventures, srategic dliances, talling arrangements or other business
arangements induding trandfers of operationd contral of transmission fadlitiesto Commission
goproved Regiond Transmisson Organizations, both current, and planned to occur within ayear from
the date of filing, to which the gpplicant or its parent companies, energy subddiaries, and energy
dfiliatesis aparty, unless the gpplicant demondrates that the proposad transaction does not affect any
of itsbusinessinterests (to be identified as Exhibit D to the gpplication);

(5) Theidentity of common officers or directors of partiesto the proposed transaction (to be
identified as Exhibit E to the gpplication); and

(6) A destription and location of wholesale power sdes customers and unbundled trangmission
sarvices cusomers served by the gpplicant or its parent companies, subsdiaries, affiliates and assodiae

companies (to be identified as Exhibit F to the gpplication).
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(d) A desription of jurisdictiond facilities owned, operated, or controlled by the gpplicant or

its parent companies, ubsdiaries, filiates and assoaate companies (to be identified as Exhibit G to
the application).

(& A naraive description of the proposed transaction for which Commisson authorization is
requested, induding:

(2) Theidentity of dl partiesinvalved in the transaction;

(2) Al jurigdictiond fadilities and securities associated with or affected by the transaction (to be
identified as Exhibit H to the gpplication);

(3) The condderation for the transaction; and

(4) The effect of the transaction on such jurisdictiondl fadilities and securities

(f) All contracts rdated to the proposad transaction together with copies of dl other written
Indruments entered into or proposed to be entered into by the parties to the transaction (to be identified
as Exhibit | to the pplication).

(9) A datement explaining the facts rlied upon to demondrate thet the proposad transaction is
consigent with the public interest. The gpplicant must indude a generd explanation of the effect of the
transaction on competition, rates and regulaion of the gpplicant by the Commisson and date
commissons with juridiction over any party to the transaction. The goplicant should dso file any other
information it believes rdevant to the Commisson's condderation of the transaction. The gpplicant mugt
supplement its goplication promptly to reflect in its andyss materid changesthat occur after the date a
filing is mede with the Commission, but before find Commission action. Such chenges must be

destribed and their effect on the andlyss explained (to be identified as Exhibit Jto the application).
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(h) If the proposad transaction involves physicd property of any party, the gpplicant must

provide agenerd or key map showing in different colors the properties of each party to the transaction
(to beidentified as Exhibit K to the gpplication).

(i) If the gpplicant isrequired to obtain licenses, orders, or other gpprovas from other
regulaory bodiesin connection with the proposed transaction, the goplicant must identify the regulatory
bodies and indicate the Satus of other regulatory actions, and provide a copy of each order of those
regulatory bodies thet relates to the proposad transaction (to be identified as Exhibit L to the
goplication). |If the regulatory bodiesissue orders pertaining to the proposed transaction after the date
of filing with the Commission, and before the date of find Commisson action, the gpplicant must
supplement its Commission gpplication promptly with acopy of these orders

§33.3 Additional information requirementsfor applicationsinvolving horizontal
competitive impacts.

(@(2) The goplicant mud file the horizontal Competitive Analys's Screen described in
paragraphs (b) through (f) of this section if, asaresult of the proposad transaction, a single corporate
entity obtains ownership or control over the generating fadlities of previoudy unaffiliated merging entities
(for purposes of this section, merging entities means any party to the proposad transaction or its parent
companies energy subsdiaries or energy afiliates)

(2) A horizontd Competitive Andlyss Screen need not befiled if the applicant:

(i) Affirmatively demondrates that the merging entities do not currently conduct busnessin the
same geographic markets or thet the extent of the business transactions in the same geographic markets

isdeminmis; and
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(i) No intervenor has dleged thet one of the merging entitiesis apercaived potentia competitor

in the same geographic market asthe other.

(b) All data, assumptions, techniques and condusionsin the horizontal Competitive Andysis
Screen must be accompanied by gppropriate documentation and support.

(1) If the gpplicant is unable to provide any pedific detarequired in this section, it must identify
and explain how the data requirement wes satisfied and the suitability of the subgtitute data

(2 Theapplicant may provide other andysesfor defining rdevant markets (e.g. the
Hypotheticdl Monopdlist Test with or without the assumption of price discrimination) in addition to the
ddivered price test under the horizontal Competitive Andlyss Screen.

(3) The agpplicant may use acomputer modd to complete one or more Sepsin the horizonta
Competitive Andlyss Screen. The gpplicant mudt fully explain, judify and document any modd used
and provide destriptions of modd formulation, mathemtica spedifications, solution dgorithms, aswell
asthe annotated modd code in executable form, and specify the software needed to execute the modd.
The gpplicant must explain and document how inputs were devel oped, the assumptions underlying such
inputs and any adjusments made to published datathat are used asinputs. The goplicant must dso
explain how it tested the predictive vaue of the modd, for example, using higtoricd deta

(©) Theharizonta Competitive Andys's Screen mugt be completed using the following seps

(1) Definerdevant products. Identify and define dl wholesde dectricity products sold by the

merging entities during the two yeears prior to the date of the goplication, induding, but not limited to,
non-firm energy, short-term capaaity (or firm energy), long-term cgpecity (a contractud commitment of

more than one year), and andllary services (Specificaly goinning resarves, non-oinning reserves, and
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imbaance energy, identified and defined separaidy).Because demand and supply conditionsfor a

product can vary substantidly over the year, periods corregponding to those didtinct conditions must be
identified by load levd, and andyzed as separate products.

(2) 1dentify dedtination markets, |dentify each wholesale power sdles cusomer or set of

customers (destination market) affected by the proposed transaction. Affected cusomersare, & a
minimum, those entities directly interconnected to any of the merging entities and entities thet have
purchasad dectridity & wholesde from any of the merging entities during the two years prior to the date
of the gpplication. If the gpplicant does not identify an entity to whom the merging ertities have sold
dectridity during the last two years as an affected customer, the gpplicant must provide afull explanation
for eech exdugon.

(3) ldentify potentia suppliers The gpplicant must identify potentid suppliersto eech
destination market using the ddlivered price test described in paragraph c(4). A sdler may beinduded
in ageographic market to the extent that it can economicaly and physcaly ddiver generation sarvices
to the destinetion market.

(4) Perform ddlivered price test. For each dedtination market, the gpplicant must caculate the

amount of rdevant product a potential supplier could ddiver to the destination market from owned or
controlled cgpadity a aprice, induding goplicable trangmisson prices, loss factors and ancillary sarvices
cods that isno more than five (5) percent above the pre-transaction market dearing pricein the
degtination market.

(i) Supplier's presence. The gpplicant must meesure each potentid supplier’s presence inthe

dedination market in terms of generaing capacity, usng economic capacity and availadle economic
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cgpacity measures. Additiond adjusments to supplier presence may be presented; gpplicants must

upport any such adjustment.

(A) Economic cagpacity means the amount of generating capacity owned or controlled by a

potentid supplier with variable costs low enough that energy from such capecity could be economicaly
odivered to the destination market. Prior to gpplying the ddivered price te, the generating capecity
mexting this definition must be adjusted by subtracting capacity committed under long-term firm sdles
contracts and adding capacity acquired under long-term firm purchase contracts (i.e., contractswith a
remaining commitment of more than one year). The capacity assodated with any such adjusments must
be aitributed to the party that has authority to decide when generating resources are availaole for
operation. Other generating capacity may aso be atributed to another supplier based on operationd
control criteria as deemed necessary, but the goplicant must explain the reasons for doing so.

(B) Avallable economic cgpadity means the amount of generating capedity mesting the

definition of economic cgpadity less the amount of generating cgpacity needed to sarve the potentiad
upplier’s native load commitments, as described in paragraph d(4)(i).

(C) Avaladetranamisson capedity. Each potentid supplier's economic capacity and available

economic capaaity (and any other measure used to determine the amount of rdevant product thet could
be ddlivered to a degtination market) must be adjusted to reflect available tranamisson cgpahility to
ddiver each rdevant product. The dlocation to a potentid supplier of limited capability of congrained
tranamisson pathsinternd to the merging entities systems or interconnecting the sysems with other
control areas must recognize both the trangmisson capability not subject to firm reservations by others

and any firm transmisson rights held by the potentid supplier thet are not committed to long-term
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transactions. For each such indance where limited trangmisson cgpahility must be dlocated among

potential suppliers, the gpplicant must explain the method used and show the results of such dlocation.

(D) Internd interface. I the proposed transaction would cause an interface that interconnects

the tranamisson sysems of the merging entities to become tranamisson fadlities for which the merging
entitieswould have a"native load" priority under thair open access tranamisson taiff (i.e,, wherethe
merging entities may resarve exiding transmisson capaaity nesded for native load growth and network
transmisson cusomer load growth ressonable forecasted within the utility's current planning horizon), all
of the unresarved cgpability of the interface must be dlocated to the merging entities for purposes of the
horizontad Competitive Andyd's Screen, unless the gpplicant demondrates one of the fallowing:

(2) The merging entitieswould nat have adequiate economic cgpadity to fully use such
unreserved transmisson cgpahility;

(2) The merging entities have committed a portion of the interface cgpability to third parties; or

(3) Suppliers other than the merging entities have purchased a portion of the interface capatility.

(5) Cdaulae market concentretion. The gpplicant must cdculate the market share, both pre-

and post-merger, for each potentid supplier, the Herfindahl-Hirschman Index (HHI) statistic for the
market, and the changein the HHI gatistic. (The HHI Satidtic is ameasure of market concentration
and isafunction of the number of firmsin amearket and thair repective market shares. The HHI
ddidicis cdculaed by summing the squares of theindividud mearket shares, expressed as percentages,
of dl potentid suppliersto the destination market.) To make these cdculaions, the gpplicant must use

the amounts of generating capadity (i.e., economic capaaity and available economic cgpacity, and any
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other rdevant measure) determined in paragrgph (¢)(3)(i) of this section, for each product in eech

degtination market.

(6) Provide hidoricdl transaction data The gpplicant must provide historical trade detaand
higoricd tranamisson datato corroborate the results of the horizontd Competitive Andys's Screen.
The datamust cover the two-yeer period preceding the filing of the application. The applicant may
adjugt the results of the horizontal Competitive Analysis Screen, if supported by historicd trade data.or
higoricd transmisson savicedaa Any adjusted results must be shown separatdy, dong with an
explanation of dl adjusments to the resuits of the horizontal Competitive Andysis Screen. The
goplicant must dso provide an explanaion of any sgnificant differences between results obtained by the
horizontal Competitive Andlyss Screen and trade petternsin the lagt two years.

(d) In support of the delivered price test required by paragrgph (¢)(4) of this section, the
goplicant must provide the following data.and information used in calculating the economic capedity and
avalable economic capadity that apotentia supplier could ddiver to adedination market. The
transmisson data required by paragraphs (d)(7) through (d)(9) of this section must be supplied for the
merging entities sysems  The tranamisson datamust also be supplied for other rdevant sysems to the
extent dataare publidy avalable.

(1) Generdtion cgpecity. For eech generating plant or unit owned or controlled by each

potentia supplier, the goplicant must provide
(i) Supplier name
(i) Name of the plant or unit;

(i) Primary and secondary fud-types,
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(iv) Nameplate cgpaaity;

(V) Summer and winter tota capadity; and

(vi) Summer and winter cgpecity adjusted to reflect planned and forced outages and other
factors, such asfud supply and environmentd restrictions

(2) Vaidble cod. For each generdting plant or unit owned or controlled by each potertia
supplier, the gpplicant mugt aso provide variable cost components

(i) These cogt components must indude a a minimunn;

(A) Vaiable operaion and maintenance, induding both fud and non-fud operation and
maintenance; and

(B) Ervironmentd compliance

(i) To the extent cogts described in paragraph (d)(2)(i) of this section are dlocated among units
a the same plant, dlocation methods must be fully described.

(3) Long-term purchase and sdesdata For each sdle and purchase of capadity, the gpplicant
must provide the following informetion:

(i) Purchesing entity name;

(i) Sdling entity neme;

(iii) Duration of the contract;

(iv) Remaining contract term and any evergreen provisons,

(v) Provisons regarding renewd of the contract;

(Vi) Priority or degree of interruptibility;

(vii) FERC rate schedule number, if gpplicable;
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(viii) Quantity and price of cgpacity and/or energy purchased or sold under the contract; and

(i) Information on provisons of contracts which confer operaiond control over generdtion
resources to the purchaser.

(4) Nativeload commitments

(i) Native load commitments are commitments to serve wholesdle and retail power cusomers on
whaose behdf the potentid supplier, by atute, franchise, regulatory requirement, or contract, has
undertaken an obligation to congtruct and operate its sysem to meet tharr religble dectricity needs

(i) The gpplicant must provide supplier name and hourly native load commitments for the most
recent two years. In addition, the applicant must provide thisinformation for each load lev, if load-
differentiated rlevant products are andyzed.

(iii) If detaon native load commitments are not available, the goplicant must fully explain and
judiify any esimates of these commitments

(5) Transmisson and andllary sarvice prices, and lossfactors

(i) The gpplicant mugt usein the horizontal Competitive Andys's Screen the maximum rates
daed in the tranamisson providers tariffs. If necessary, those raties should be converted to adallars
per-megawait hour bass and the converson method explained.

(i) If aregiond transmisson pricing regimeisin effect that departs from sysem-spedific
tranamisson rates, the horizontal Competitive Andlyss Screen mudt reflect the regiond pricing regime.

(i) Thefdlowing detamust be provided for eech tranamisson system that would be used to
ddiver energy from each potentid supplier to adedination market:

(A) Supplier name



Docket No. RM98-4-000 135
(B) Name of tranamisson system;

(C) FHrm point-to-point rate;

(D) NornHirm point-to-point rete;

(E) Scheduling, system control and digpetch rete;

(F) Reective power/voltage control rate;

(G) Tranamisson lossfactor; and

(H) Edimeated cogt of supplying energy losses.

(iv) The gpplicant may presant additiond dternative andyss usng discount pricesif the

applicant can support it with evidence that discounting isand will be avallable.

(6) Dedination market price. The goplicant must provide, for eech rdevant product and
dedtination market, market pricesfor the most recent two years: The gpplicant may provide suiteble
proxiesfor market pricesif actud market prices are unavallable. Etimated prices or price ranges must
be supported and the data.and gpproach used to estimate the prices must be included with the
goplication. If the gpplicant rdies on price rangesin the andyss, such ranges must be recondiled with
any actud market pricesthat are supplied in the gpplication. Applicants must demondrate thet the
results of the andlyds do not vary sgnificantly in regponse to amdl variaionsin actud and/or estimated
prices.

(7) Transmisson capeblity.

(i) The gpplicant musgt provide Smultaneous trander cgpabiility deta, if available, for eech of the
trangmisson paths, interfaces, or other fadlities used by suppliersto ddiver to the destination markets

on an hourly bags for the most recent two years.
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(ii) Transmission capebility detamust indude the fallowing information:

(A) Tranamisson path, interface, or fadility name

(B) Totd transfer capability (TTC); and

(C) Arm availdble transmission cgpatility (ATC).

(iii) Any edtimated transmission capability must be supported and the data.and approach used to
meke the estimates must be induded with the gpplicetion.

(8) Transmisson condrants

(i) For eech exiding tranamisson fadility that affects supplies to the destination markets and thet
has been condrained during the most recent two years or is expected to be condrained within the
planning horizon, the gpplicant must provide the following information:

(A) Nameof dl pahs, interfaces, or fadilities affected by the condrairt;

(B) Locations of the constraint and dl peths, interfaces, or fadilities affected by the condtraint;

(©) Hours of the year when the tranamisson condraint is binding; and

(D) The system conditions under which the congtraint is binding.

(i) The gpplicant mugt indude information regarding expected changesin loadings on
tranamission fadilities due to the proposed transaction and the consequent effect on trandfer capatallity.

(iii) To the extent possible, the gpplicant must provide system magps showing the location of
trangmisson fadlities where binding congraints have been known or are expected to occur.

(9) BErm transmission rights (Physicdl and Finandd). For each potentid supplier toa

dedtination market that holds firm transmisson rights necessary to directly or indirectly ddiver energy to
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that market, or that holds tranamisson congestion contracts,  the gpplicant must provide the following

informetion:

(i) Supplier name;

(i) Name of tranamisson path interfece, or fadlity;

(i) The FERC rate schedule number, if goplicable, under which tranamisson saviceis
provided; and

(iv) A destription of the firm transmisson rights hdd (induding, & aminimum, quantity end
remaining time the rightswill be held, and any rdevant time restrictions on trangmisson use, such as
pesk or off-pesk rights).

(10) Summary teble of potentia suppliers presence.

(i) The gpplicant must provide asummary table with the following information for each potential
supplier for each detination market:

(A) Potentid supplier name;

(B) The potentid supplier'stotd amount of economic capacity (not subject to transmisson
condraints); and

(C) The potentid supplier's amount of economic cgpadity from which energy can be ddivered
to the degtination market (after adjusting for trangmisson availaaility).

(i) A smilar table must be provided for available economic cgpadity, and for any other
generating cgpacity mesasure usad by the gpplicant.

(11) Hidoricd trede deta
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(i) The gpplicant must provide detaidentifying dl of the merging entities wholesde sdesand

purchases of dectric energy for the most recent two years
(i) The gpplicant must indude the following information for each transaction:
(A) Type of transaction (such as nonHfirm, short-term firm, long-term firm, peek, off-pesk, etc.);
(B) Name of purcheser;
(©) Nameof Hler;
(D) Date, duration and time period of the transaction;
(E) Quantity of energy purchased or sold;
(F) Energy charge per unit;
(G) Megawett hours purchased or sold;
(H) Price ad
() The ddivery points used to effect the sde or purchese.

(12) Hidoricd trangmisson deta The goplicant must provide information concerning any

transmisson savice denids interruptions and curtallments on the merging entities systems, for the most
recent two years to the extent the information is available from OAS S data, induding the fallowing
informetion:

(i) Name of the cusomer denied, interrupted or curtailed;

(i) Type, quantity and duration of service a issue

(i) The dete and period of timeinvolved;

(iv) Reason given for the denid, interruption or curtallmert;

(v) Thetransmission path; and
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(vi) Thereservations or other use anticipated on the affected tranamisson peth & thetime of the

savice denid, curtallment or interruption.

(e) Mitigation. Any mitigation measures proposed by the gpplicant (induding, for example,
divediture or partidpation in aregiond transmisson organization) which are intended to mitigate the
adverse effect of the propased transaction mus, to the extent possible, be factored into the horizontal
Competitive Andyd's Screen as an additiond podt-transaction andyds. Any mitigation commitments
that involve fadlities (g., in connection with divestiture of generation) must identify the fadilities affected
by the commitment, dong with atimetable for implementing the commitments

(f) Additiond factors If the goplicant does not propase mitigation, the gpplicant must address

(1) The potentid adverse compeitive effects of the transaction.

(2) The patentid for entry in the market and the rale that entry could play in mitigeting adverse
competitive effects of the transaction;

(3) Thedfidency gansthat reasonably could not be achieved by other means, and

(4) Whether, but for the transaction, one or more of the merging entitieswould be likdly tofall,
cauang its asststo exit the market.

§33.4 Additional information requirementsfor applicationsinvolving vertical
competitive impacts.

(@(2) The gpplicant must file the verticd Competitive Andlys's described in paragraphs (b)
through (€) of this section if, as aresult of the proposad transaction, asingle corporate entity hes
ownership or control over one or more merging entities thet provides inputs to dectricity products and

one or more merging entities that provides dectric generaion products (for purposes of this section,
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merging entities means any party to the proposed transaction or its parent companies, energy

ubgdiaiesor energy filiaes).

(2) A veticd Competitive Andyss nead nat befiled if the gpplicant can afirmatively
demondraethat:

(i) The merging entities currently do not  provide inputs to dectricity products (i.e.,, upstream
relevant products) and dectricity products (i.e., downgream rdlevant products) in the same geographic
markets or that the extent of the business transactionsin the same geographic market isdeminmis; and
no intervenor has dleged thet one of the merging entitiesis a percaived potentid competitor in the same
geographic market asthe other.

(i) The extent of the upstream rdevant products currently provided by the merging entitiesis
used to produce a de minmis amount of the rdevant downstream products in the rlevant dedtination
markets, as defined in paragraph (c)(2) of § 33.3.

(b) All data, assumptions, techniques and condusonsin the verticd Competitive Andysis must
be accompanied by gppropriate documentation and support.

(©) Theveticd Compeitive Andysis mugt be completed usng the fallowing steps

(1) Definerdevant products.

(i) Downdream rdevant products. The gpplicant must identify and define as downgream

rdlevant products dl products sold by merging entitiesin relevant downstream geographic markets, as

outlined in paragraph (c)(1) of § 33.3.
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(i) Updream rdevant products. The gpplicant must identify and define as upstream rdevant

products dl inputs to dectricity products provided by upstream merging entities in the most recent two
years.

(2) Define geographic markets

(i) Downgtream geographic markets  The goplicant must identify dl geographic marketsin

which it or any merging entities sdll the downdtream relevant products, as outlined in paragrgphs (0)(2)
and (c)(3) of §33.3.

(i) Upsream geographic markets The gpplicant mugt identify dl geographic marketsin which

it or any merging entities provide the upstream rdevant products

(3) Andyze compstitive conditions

(i) Downgream geographic market.

(A) The gpplicant must compute market share for each supplier in eech rdevant downsream
geographic market and the HHI datidtic for the downsiream market. The gpplicant must provide a
summary table with the fallowing information for each revant downsream geographic market:

(2) The economic cgpecity of each downstream supplier (Soecify the amount of such capacity
served by each upstream supplier);

(2) Thetotd amount of economic cgpecity in the downstream market served by each upstream
supplier;

(3) The market share of economic capacity served by each upstream supplier; and

(4) The HHI datidic for the downgtream market.
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(B) A dmilar table must be provided for available economic cgpadity and for any other messure

used by the applicart.

(i) Upsream geographic market. The goplicant mugt provide asummary table with the

fallowing information for each upsiream rdevant product in each rdevant upsream geographic market:

(A) Theamount of rdevant product provided by each upstream supplier;

(B) Thetotd amount of rdevant product in the market;

(C) The market share of each upstream supplier; and

(D) The HHI datidic for the upstream market.

(d) Mitigetion.  Any mitigation measures proposad by the goplicant (induding, for example,
divediture or participation in an Regiond Transmisson Organization) which areintended to mitigate the
adverse effect of the proposed transaction mud, to the extent possble, be factored into the verticd
compditive andyss as an additiond pod-transaction anadlyss  Any mitigation meesures thet involve
fadlities mugt identify the fadlities affected by the commitment.

(e) Additiond factors

(1) 1f the gpplicant does not propase mitigation meesures, the gpplicant must address:

(i) The potentia adverse competitive effects of the transaction.

(i) The potentid for entry in the market and the rale that entry could play in mitigeting adverse
competitive effects of the transaction;

(i) The effidency gainsthat reasonably could not be achieved by other means, and

(iv) Whether, but for the proposed transaction, one or more of the partiesto the transaction

would belikdy tofal, causng its assts to exit the market.
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(2) The gpplicant mugt address each of the additiond factorsin the context of whether the

proposed transaction is likely to present concerns about raisng rivals codts or anticompetitive
coordination.

§33.5 Proposed accounting entries.

If the gpplicant is required to maintain its books of account in accordance with the Commisson's
Uniform System of Accountsin part 101 of this chapter, the gpplicant must present proposed
accounting entries showing the effect of the transaction with suffident detall to indicate the effects on dl
acoount balances (induding amounts trandferred on an interim bed's), the effect on the income datement,
and the effects on other rdlevant finendid Satements. The goplicant must dso explain how the amount
of each entry was determined.

§33.6 Form of notice.

The gpplicant mudt file aform of natice of the gpplication suitable for issuance in the Federd
Regiger, aswell asacopy of the same natice in dectronic format in WordPerfect 6.1 (or other
dectronic format the Commisson may desgnate) on a3Y2' diskette marked with the name of the

goplicant and the words "Notice of Application.” The Natice of Fling must gopear in the fallowing

form:
UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSON
[Full Name of Applicant(s)] Docket No. XXXX-XXX-XXX

NOTICE OF FILING
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Teke notice that on [Date of filing], [Applicant(s)] filed with the Federd Energy Regulatory

Commission an gpplication pursuant to section 203 of the Federa Power Act for authorization of a
disposition of jurisdictiond fadilities whereby [describe the transaction for which authorization is sought,
dearly identifying the jurisdictiond fadilities being dipased of, the entity(s) digposing of the fadlities, the
entity(s) acouiring/leasing the fadlities and (briefly) how the disposition will be accomplished (e.g., by
sock trandfer or acash sde)). [If the digposition of jurisdictiond fadlitiesis directly related to the
digoogtion of generation assats, identify those generation assats and thelr tota nameplate generation
cgpadty in Megawetts If authorization is needed for both the sale and the purchase of the jurisdictiond
fadlities this should be dearly Sated in this paragraph of the natice. If the gpplication involves amerger,
the gpplicant should dearly indicate thisin the draft natice. If the application contained arequest for
privileged trestment by the Commisson, date thisfact in this paragraph of the notice]

Any person desiring to be heard or to protest such filing should fileamoation to intervene or
protest with the Federd Energy Regulatory Commission, 888 Frg Stret, N.E., Washington, D.C.
20426, in accordance with Rules 211 and 214 of the Commisson's Rules of Practice and Procedure
(18 CFR 385.211 and 385.214). All such moations and protests should be filed on or before
__. Protestswill be consdered by the Commission to determine the gppropriate action to be taken, but
will not sarve to make protestants parties to the procesdings. Any person wishing to become a party
mud fileamation to intervene. Copies of thisfiling are on file with the Commisson and ae avalladlefor
public ingoection. Thisfiling may dso be viewed on the Internet &
hittp:/Aww ferc.fed.uslonlingrimshtm (call 202-208-2222 for assisance).

Secretary
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The Commisson may require the gpplicant to give such locd natice by publication asthe Commissonin

its discretion may deem proper.
§33.7 Verification.

The origind gpplication must be Sgned by a person or persons having authority with respect
thereto and having knowledge of the matters therein st forth, and must be verified under oath.

§33.8 Number of copies.

Anorigind and eght copies of the gpplication under this part must be submitted. If the gpplicant
submitsa public and a non-public verson (containing informetion filed under arequest for privileged
trestment), the origind and & lesst three of the eight copies must be of the non-public verson of the
filing, pursuant to § 388.112(0)(ii). If the applicant must submit information specified in paragraphs (b),
(©), (d), (e) and (f) of 8 33.3 or paragraphs (b), (¢), (d) and (€) of § 334, the gpplicant must submit &l
such information in dectronic formet (eg., on computer diskette or on CD) dong with a printed
description and summary.  The dectronic verson mugt be submitted in accordance with 8 385.2011 of
the Commisson'sregulaions  The printed portion of the gpplicant’'s submisson mugt indude
documentation for the dectronic submisson, induding dl file names and asummary of the data
contained in eech file. Each column (or detaiitem) in each separate datatable or chart must be dearly
labeled in accordance with the requirements of § 33.3 and 8§ 334. Any units of measurement
assodiated with numeric entries must dso beinduded.

8339 Protectiveorder.

I the gpplicant saeks to protect any portion of the application, or any attachment thereto, from

public disclosure pursuant to 8 388.112 of this chapter, the gpplicant must indude with its request for
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privileged treatment a proposed protective order under which the parties to the proceeding will be adle

to review any of the data, information, andlyss or other documentation relied upon by the gpplicant for
which privileged trestment is sought.

833.10 Additional infor mation.

The Director of the Office of Markets, Tariffsand Rates, or his designee, may, by |etter, require
the gpplicant to submit additiond information asis nesded for andyss of an gpplication filed under this

part,
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NOTE: Thefollowing Appendix will not be published in the Code of Federd Regulations

Appendix-Lig of Commenters

Abbreviaion — Commenter

1.
2.
3

SRS RNE o

~N

10.
11

12.
13.
14.
15.
16.
17.

18

19.
20.
21.

AFPA- The American Forest & Paper Assodiation

Antitrust Inditute - The American Antitrugt Indtitute

APPA/TAPSG - The American Public Power Assodiation/Tranamisson Access Policy Study
Group - Wisconan Public Power Inc., Electric Cities of North Cardling, Inc., HoridaMunicipa
Power Agency, lllinois Munidpd Power Agency, Massachusatts Municipa Wholesdle Electric
Co., Madison Gas & Electric Co., Michigan Public Power Agency, Municipa Energy Agency
of Nebraska, Northern Cdifornia Power Agency

EEI- Edison Eledtric Inditute

FTC Saff- Saff of the Bureau of Economics-Federd Trade Commission

Gridco Commenters - Ad hoc group of invesment interests represented by Milbank, Tweed,
Hadley & McCloy

Indiana Counsdor - The Indiana Office of Consumer Counsdor

Indugtrid Consumers - Electriaity Consumers Resource Coundil, American Iron and Sted
Inditute, Chemicad Manufacturers Associaion

IOU's - LG& E Energy Corp., Northern States Power Cos. (Minnesota.and Wisconsin), OGE
Energy Corporaion, U.S. Generating Co.

Moarris- JR. Morris of EconomidsInc.

Midwest |SO Paticipants - Cinergy Corp., Commonwedth Edison Co., Wisconsin Electric
Power Co., Hooser Energy Rurd Electric Cooperative, Inc., Wabash Vdley Power
Asoddion, Inc., Ameren, Kentucky Utilities Co., Louisville Gas & Eledtric Co., lllinois Power
Co., Centrd lllinais Light Co.

Missouri Commission - The Missouri Public Service Commisson

NARUC - The Nationd Assodaion of Regulatory Utility Commissioners

NASUCA - The Naiond Assodaion of State Utility Consumer Advocates

New York Commisson - The Public Service Commisson of the State of New York

NRECA - Naiond Rurd Electric Cooperaive Assodiation

Ohio Commisson - The Public Utilities Commisson of Ohio

Sampra- Sempra Energy

Southern - Southern Company

Sudanable Palicy - Project for Sugainable FERC Energy Policy

WEPCO - Wisconsin Electric Power Company/Putnam, Hayes & Bartlett, Inc.



