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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners: Neil Chatterjee, Chairman;
Cheryl A. LaFleur, Richard Glick,
and Bernard L. McNamee.

Transcontinental Gas Pipe Line Company, LLC Docket Nos. RP18-987-001
RP18-990-001

ORDER ON REHEARING
(Issued May 16, 2019)

1. On August 16, 2018, the Commission issued an order accepting a filing by
Transcontinental Gas Pipe Line Company, LLC (Transco) of eleven negotiated rate
agreements.! The agreements contained negotiated rates for service that will become
effective on the in-service date of Transco’s Atlantic Sunrise Pipeline Project.? On
September 17, 2018, the North Carolina Utilities Commission and the New York State
Public Service Commission (collectively, State Regulators) sought rehearing of the
August 2018 Order contending that the agreements should not be accepted because
the project shippers were not adequately protected against Transco’s market power.
For the reasons discussed below, we deny their requests for rehearing.

1. Background

2. On February 3, 2017, the Commission issued a certificate of public and
convenience and necessity pursuant to section 7(c) of the Natural Gas Act (NGA)? to
Transco to construct, lease, and operate its proposed Atlantic Sunrise Pipeline Project

! Transcon. Gas Pipe Line Co., LLC, 164 FERC 4 61,112 (2018) (August 2018
Order).

2Id. P 2, n.2 (citing Transcon. Gas Pipe Line Co., LLC, 158 FERC q 61,125
(2017) (Certificate Order), order on reh’g, 161 FERC § 61,250 (2017) (Certificate
Rehearing Order)).

315U.8.C. § 717f(c) (2012).
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in Pennsylvania, Maryland, Virginia, North Carolina, and South Carolina.* The
Commission conditioned its approval of the project on Transco charging an incremental
recourse rate for firm service. As explained in the Certificate Order, consistent with
longstanding Commission policy, Transco calculated its recourse rate using the pre-tax
return on equity (ROE) approved in its last NGA general section 4° proceeding.® This
pre-tax ROE was 15.34 percent.”

3. State Regulators protested Transco’s certificate application and subsequently
sought rehearing of the Certificate Order, contending that the ROE used to calculate

the recourse rate for project service was excessive.® The Commission denied State
Regulators’ requests because: (1) the recourse rate was consistent with the Commission’s
policy of calculating a recourse rate using the last stated ROE from a general rate case;’
and (2) parties would have the opportunity to raise concerns regarding the ROE in
Transco’s next NGA general section 4 rate case, to be filed by August 31, 2018, as
required by the settlement of Transco’s last general NGA section 4 rate case.' On
January 19, 2018, the State Regulators filed a Petition for Review of the Certificate Order
and the associated rehearing order with the U.S. Court of Appeals for the District of
Columbia. On April 3, 2019, the Court dismissed State Regulators’ petition due to lack
of jurisdiction.!

4 Certificate Order, 158 FERC 9 61,125.

515U.8.C. § 717c.

% August 2018 Order, 164 FERC § 61,112 at P 3.

" Transcon. Gas Pipe Line Corp., 100 FERC q 61,085, at P 2 (2002).
8 Rehearing Request at 2.

? Certificate Rehearing Order, 161 FERC 9 61,250 at P 19.

10 7d. P 20 (citing Transcon. Gas Pipe Line Co., LLC, 145 FERC 61,205 (2013)
(Settlement)).

' North Carolina Utils. Comm 'n v. FERC, No. 18-1018, 2019 WL 1752614, at *1
(D.C. Cir. Apr. 3, 2019).
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4. On August 31, 2018, Transco filed a general section 4 rate case, as required by the
Settlement.' Although Transco proposed to increase most of its rates, it also included
rate decreases for service on certain recent expansions, including the Atlantic Sunrise
Pipeline Project.”® On September 28, 2018, the Commission accepted and suspended the
proposed rate increases, accepted the proposed rate decreases without suspension, set the
case for hearing, and designated the case for settlement judge procedures.™

5. This proceeding only concerns Transco’s negotiated rate agreements for service
created by the Atlantic Sunrise Pipeline Project. On July 20, 2018, Transco filed the
negotiated rate agreements for inclusion in its tariff. On August 1, 2018, the North
Carolina Utilities Commission filed a protest arguing, among other things, that the
agreements should not be accepted because shippers were not protected against Transco’s
market power. On August 16, 2018, the Commission disagreed and accepted Transco’s
negotiated rate agreements for inclusion in its tariff. The State Regulators sought
rehearing and, as discussed below, we dismiss, or, in the alternative, deny their request.

II. Discussion

A. Standing

6. On April 3, 2019, the Court dismissed State Regulators’ challenge to the initial
rate determinations for the Atlantic Sunrise Pipeline Project because the State Regulators
lacked standing.'> The Court explained that the State Regulators had not shown that
there was a substantial probability that any capacity from the Project would flow into
their respective states, or that any end-users in their states would pay higher rates as a
result of the Project.!® Any harm was therefore either non-existent or conjectural and
hypothetical; thus the State Regulators were not aggrieved by the challenged orders’
initial recourse rate determinations.

7. State Regulators have offered no new information showing that they are aggrieved
by the negotiated rate agreements for service on the Atlantic Sunrise Pipeline Project,

12 Transco, Tariff Filing, Docket No. RP18-1126-000, at 10 (filed August 31,
2018).

3 ]d. at P 7 & Appendix B.

414

15 North Carolina Utils. Comm'n v. FERC, No. 18-1018, 2019 WL 1752614 at *1.
1614
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Docket Nos. RP18-987-001 and RP18-990-001 -4 -

which is a prerequisite to seeking rehearing. Under section 19 of the NGA, only a

party that has been aggrieved by an order issued by the Commission may apply for a
rehearing.!” State Regulators have failed to show how the interests they seek to protect
are affected by the August 2018 Order. Therefore, they are not eligible to seek rehearing
and we dismiss their request.

B. Merits

8. Although we find that State Regulators are not aggrieved for purposes of seeking
rehearing, we nonetheless address the merits of their rehearing request.

1. State Regulators’ Concerns with the Negotiated Rate
Agreements are Properly Addressed in this Proceeding.

9. State Regulators claim that the NGA section 7 certificate proceeding for the
Atlantic Sunrise Pipeline Project, not this proceeding, is the proper forum to address their
contention that the project’s negotiated rate agreements were tainted by market power.'®
Although State Regulators acknowledge that Commission precedent supports the practice
of addressing challenges to negotiated rate agreements when those agreements are filed,
they argue this precedent is inapplicable in cases involving market power concerns in
NGA section 7 proceedings.!® State Regulators argue that if negotiated rate agreements
are later set aside, such agreements would no longer be appropriate indicators of project
need under the Commission’s certificate policy statement.?’ Further, State Regulators
contend, such delay would not allow the Commission to remedy Transco’s exercise of

1715 U.S.C. § 7171(a). See, e.g., Union Elec. Co., 140 FERC 9 61,210, at P 7-8
(2012) (dismissing rehearing request for failing to show that the party had been aggrieved
by the underlying order); Appalachian Power Co., 153 FERC 4 61,299, at P 15 (2015)
(dismissing rehearing request because party “failed to demonstrate a more than general
interest in the matters at hand”) (citations omitted).

18 Rehearing Request at 9.

19 Rehearing Request at 15-16 (citing August 2018 Order, 164 FERC 9§ 61,112 at P
10 & n.14 (citing Tennessee Gas Pipeline Co., 110 FERC 9 61,047, at P 38, reh’g denied,
111 FERC 4 61,094 (2005); Alternatives to Traditional Cost-of-Serv. Ratemaking for
Nat. Gas Pipelines, 74 FERC 9 61,076 (1996) (Alternative Rates Policy Statement))).

20 1d. at 11 (citing Certification of New Interstate Natural Gas Pipeline Facilities,
88 FERC 9 61,227, at 61,748 (1999) (Certificate Policy Statement), clarified, 90 FERC
961,128, further clarified, 92 FERC § 61,094 (2000).
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market power given that any such review would take place years after the underlying
negotiations were completed and after millions of dollars in new facilities were
constructed.?!

10.  We disagree. As we explained in the August 2018 Order, Commission precedent
supports our finding that the proper forum to protest a negotiated rate agreement is when
the pipeline files the relevant contracts or tariff records containing the essential details of
the agreement.?? This does not change in the context of agreements related to expansion
services proposed in NGA section 7 proceedings. Transco and the project shippers did
not execute the negotiated rate agreements until after the Certificate Order; therefore, the
Commission had no opportunity to review the negotiated rate agreements in the
certificate proceeding.

11.  State Regulators’ contention that the Commission is required by NGA section 7
of the NGA to assess whether the negotiated rate agreements are proper at the time it acts
on an application for the certificate of public convenience and necessity is erroneous.?
The Commission’s Certificate Policy Statement allows a pipeline applicant in an NGA
section 7 proceeding to rely on a variety of relevant factors to demonstrate need or
demand. The Commission will accept, as evidence of such demand, the market need
reflected in an applicant’s precedent agreements.?* The purpose of the precedent
agreement at the NGA section 7 stage is to demonstrate that the shippers need project
service.”® The Commission does not, as State Regulators claim, rely on negotiated rate

21 1d. at 12,

22 August 2018 Order, 164 FERC 61,112 at P 10 & n.14 (citing Tennessee Gas
Pipeline Co., 110 FERC 4 61,047 at P 38; Alternative Rates Policy Statement, 74 FERC
161,076).

23 See Rehearing Request at 9-12.

24 A precedent agreement is an agreement to execute a transportation service
agreement with a shipper once the project has been approved.

25 The Commission does not question individual shippers’ business decisions
to enter into contracts. Certificate Policy Statement, 88 FERC at 61,744 (the
Commission does not look behind precedent agreements to question the individual
shipper’s business decisions to enter into contracts) (citing Transcon. Gas Pipe Line
Corp., 82 FERC 4 61,084, at 61,316 (1998)). See also Minisink Residents for
Environmental Preservation and Safety v. FERC, 762 F.3d 97 (D.C. Cir. 2014)
(explaining that the Commission may reasonably accept the market need reflected
by the applicant’s existing contracts with shippers).

(continued ...)
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agreements; such agreements have yet to be submitted to the Commission for acceptance.
A pipeline would submit any negotiated rate agreements after the Commission
certificated the project.

12.  State Regulators next allege that Commission precedent, specifically Natural Gas
Pipeline Company of America*® and the underlying Certificate Order, show that the
Commission routinely reviews the legitimacy of negotiated rate agreements in certificate
proceedings.?’” However, the cases cited by State Regulators support the Commission,
not the State Regulators. In Natural, the Commission did not address Natural’s precedent
agreements for service on a proposed pipeline project, but determined that Natural’s
open season requirements conflicted with the Alternative Rates Policy Statement. The
Commission granted Natural a certificate of public convenience and necessity for the
project, but directed Natural to hold a supplemental open season because Natural failed
to offer a cost-of-service alternative and failed to solicit turn back capacity.?® Similarly,
nothing in the Certificate Order for the Atlantic Sunrise Pipeline Project suggested that
the Commission reviewed the yet-to-be-filed negotiated rate agreements.

13.  Because the State Regulators’ claim that negotiated rate agreements have a role in
the certificate proceeding is inaccurate, we have no need to address their concerns
regarding an appropriate remedy.?’

2. The Negotiated Rate Agreements

a. A Specific Recourse Rate Is Not Required During
Negotiations for Section 7 Service.

14.  In addition to their procedural concerns, State Regulators argue that the
Commission’s practice of allowing pipelines to rely on the future availability of
recourse rates, the specific values of which are unknown when precedent agreements
are negotiated, violates Commission precedent.*® According to State Regulators, the

26 Nat. Gas Pipeline Co. of Am., 101 FERC 9 61,125, P 27 (Natural), order on
reh’g, 101 FERC 9 61,361 (2002).

27 Rehearing Request at 13-14.

28 Natural, 101 FERC 9 61,125 at PP 38-39 (citing Alternative Rates Policy
Statement, 74 FERC ] at 61,240).

2 Rehearing Request at 12.
0 7d at 18.

(continued ...)
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Alternative Rates Policy Statement and Commission policy require that a recourse rate be
set in advance of negotiations to serve as a check on a pipeline’s market power.3! State
Regulators argue that the Commission cannot assume a pipeline does not have market
power simply because shippers agreed to project service at negotiated rates. >

15.  We disagree. The Commission permits a pipeline and individual shipper to
negotiate rates as long as the pipeline provides the shippers with the option instead to
take service at the cost-based recourse rate.*® The option to choose to take service at the
tariff recourse rate, which would initially be set in the certificate proceeding and could
then be subject to just and reasonable review under NGA sections 4 and 5, serves as the
constraint against the pipeline’s market power as required by the Alternative Rates Policy
Statement.>*

16.  Consistent with Commission policy, Transco’s open season notices presented
potential shippers with the option to take service at a negotiated rate or the maximum
recourse rate to be established in the certificate proceeding.®® All nine of the project
shippers that executed precedent agreements chose to do so at the negotiated rate.
After the Commission issued its Certificate Order, Transco and its shippers executed
their negotiated rate agreements, and Transco submitted them to the Commission to be
appended to its tariff. Because when project shippers were deciding to take service on
the project, they had the option of taking recourse service, shippers were protected from
any potential market power.

31 1d. at 20, 22 (citing Alternative Rates Policy Statement, 74 FERC q at 61,240;
W. Res., Inc. v. FERC, 72 F.3d 147, 150 (D.C. Cir. 1995) (Western Resources v. FERC);
Natural, 101 FERC 9 61,125 at P 39).

321d. at 17.
33 Alternative Rates Policy Statement, 74 FERC q 61,076 at 61,240.
M1d

35 Certificate Order, 158 FERC q 61,125 at P 12; August 2018 Order, 164 FERC
61,112 at P 14.

36 The precedent agreement indicated that the shippers had the option to take
capacity at the recourse rate, which would be established in the certificate order, or at
the negotiated rate. August 2018 Order, 164 FERC 4 61,112 at P 16.

(continued ...)
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17.  State Regulators next argue that in Natural, the Commission required that a
pipeline develop a recourse rate for shipper consideration in an open season.?’ State
Regulators also cite Western Resources v. FERC for the principle that customers must
have advance notice of a rate before service.®

18. A pipeline is free to develop such an illustrative recourse rate but Natural did

not require that pipelines provide an illustrative recourse rate in open season notices.

In Natural, the Commission rejected Natural’s proposal to only accept negotiated rate
bids for its expansion and required Natural to conduct a new open season with a recourse
rate option.* State Regulators are correct that the NGA and the filed rate doctrine, as
discussed in Western Resources v. FERC, require a pipeline to file proposed rates in
advance of commencement of service, and generally prohibit either the pipeline or the
Commission itself from imposing a rate other than the one filed with the Commission.*
The doctrine is satisfied in this context when Transco appropriately filed its recourse and
negotiated rates before project service began.

0

b. In Accepting the Negotiated Rate Agreements, the
Commission Properly Relied on the NGA Section 7 and
Future NGA Section 4 Recourse Rates.

19.  State Regulators next argue that even if the Commission is correct that the proper
forum for raising market power concerns underlying negotiated rate agreements is

when those agreements are filed with the Commission after the certificate proceeding,
the Commission nonetheless erred in accepting the negotiated rate agreements in the
August 2018 Order. Specifically, State Regulators claim that the NGA section 7 recourse
rate was improperly calculated.*! State Regulators argue because the recourse rate was
based on an outdated ROE, the rate failed to provide an adequate check on market

37 Rehearing Request at 22 (citing Natural, 101 FERC 61,125 at P 39).
38 Id. at 20 (citing Western Resources v. FERC, 72 F.3d 147, 150).
3 Natural, 101 FERC q 61,125 at P 39 (emphasis added).

W Western Resources v. FERC, 72 F.3d at 149 (citation omitted). See also
Columbia Gas Transmission Corp. v. FERC, 831 F.2d 1135, 1140 (D.C. Cir. 1987)
(explaining that the filed rate doctrine is derived from section 4 of the NGA).

41 Rehearing Request at 19.

(continued ...)
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power.*? State Regulators claim that precedent requires the Commission to confirm that
a recourse rate is not outmoded or stale before it accepts the negotiated rate agreement.*?

20.  Asdiscussed in the August 2018 Order, the Commission’s practice in an NGA
section 7 certificate proceeding for an expansion project is to calculate a recourse rate
using the last stated ROE from a general rate case.** The initial NGA section 7 rates

are “a temporary mechanism to protect the public interest until the regular rate setting
provisions of the NGA come into play.”*® Using a previously-approved rate of return
allows the Commission to complete requests for NGA section 7 facilities and service in a
timely manner, while “hold[ing] the line” until just and reasonable rates are adjudicated
under section 4 or 5% of the NGA.4” Conducting a full evidentiary rate proceeding is a
lengthy and complicated process which is not the most effective or efficient way for
determining the appropriate ROE for individual pipeline expansions.*3

21.  Throughout the Atlantic Sunrise Pipeline Project proceedings, the Commission
also explained that project shippers were protected against potential market power
because Transco was obligated by its last NGA section 4 settlement to file a general

2 1d. at 18-19.

B Id. at 16, 19 (citing Alternative Rates Policy Statement, 74 FERC 4 61,076 at
61,242 & n.79; Portland Nat. Gas Transmission Sys., 142 FERC § 61,198 (2013);

Bluefield Waterworks & Improvement Co. v. Public Service Commission of West
Virginia, 262 U.S. 679, 693 (1923)).

44 August 2018 Order, 164 FERC § 61,112 at P 12.

4 Mo. Pub. Serv. Comm’n v. FERC, 601 F.3d 581, 583 (D.C. Cir. 2010) (internal
quotation omitted).

% 15U.S.C. § 717d.

47 Certificate Order, 158 FERC q 61,125 at P 39 & n.64 (citing Atlantic Refining
Co. v. Pub. Serv. Comm’n of N.Y., 360 U.S. 378, 390 (1959)).

8 The delay inherent in determining just and reasonable rates under NGA sections
4 and 5, 15 U.S.C. §§ 717c, 717d, makes that standard inappropriate for regulating initial
rates under NGA section 7. Consumer Fed'n of Am. v. FPC, 515 F.2d 347, 356 n.56
(D.C. Cir. 1975) (citing United Gas Improvement Co. v. Callery Properties, Inc., 382
U.S. 223, 227-28 (1965) (affirming Commission certification under section 7 of producer
sales at the same “in-line” price levels as approved in other contemporaneous certificate
proceedings)).

(continued ...)
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NGA section 4 rate case by August 31, 2018.% The Commission would initially set the
recourse rate for the project in the NGA section 7 certificate proceeding, but that rate
would almost immediately be subject to just and reasonableness review under section 4
of the NGA. Transco subsequently submitted its tariff filings in compliance with this
requirement and proposed lower rates for the Atlantic Sunrise Pipeline Project.> As
discussed, on September 28, 2018, the Commission accepted the lower recourse rate for
the project without suspension during the NGA section 4 review period.> Thus, the
recourse rate established in the Certificate Order is no longer in effect and the currently
effective rate is undergoing review to determine whether it should be further reduced
pursuant to section 5 of the NGA as part of the hearing on Transco’s general NGA
section 4 rate case.

22.  In any event, State Regulators’ arguments do not require that the Commission
deviate from the practice detailed above by denying the negotiated rate agreements.

State Regulators cite the Alternative Rates Policy Statement for the proposition that the
Commission has an ongoing obligation to ensure that “recourse rates remain a viable
cost-based alternative to negotiated rates.”>* To the contrary, the Commission stated that
a negotiated rate proceeding was not the proper forum to examine whether a recourse rate
was just and reasonable. Rather the Commission found that such review should occur
during periodic NGA section 4 proceedings or the Commission may consider “using its
section 5 authority to investigate whether the pipeline’s recourse rates remain a viable
cost-based alternative to negotiated rates.”> State Regulators also cite Portland Natural
Gas Transmission System for the proposition that an NGA section 7 recourse rate must be

4 August 2018 Order, 164 FERC § 61,112 at P 15. See also Certificate Order,
158 FERC q 61,125 at P 40; Certificate Rehearing Order, 161 FERC § 61,250 at P 20.

S Transcon. Gas Pipe Line Co., LLC, 164 FERC 9 61,236, at P 7, Appendix B
(2018).

SUId. at 15, 26, Appendix B.

52 Rehearing Request at 16 (citing Alternative Rates Policy Statement, 74 FERC
161,076 at 61,242 & n.79)

3 Alternative Rates Policy Statement, 74 FERC 9 61,076 at 61,242 & n.79
(emphasis added).

(continued ...)
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based on current market data.>* Their argument fails, however, because that case

involved a fully litigated rate case under section 4 of the NGA, not section 7 standards.>

23.  State Regulators also cite to Bluefield Waterworks & Improvement Co. v. Public
Service Commission of West Virginia for the proposition that a just and reasonable

return will change as market conditions change.® The Supreme Court has subsequently
acknowledged that rates established under section 7 of the NGA are held to a less
exacting standard than the just and reasonable standard under NGA section 4 so that the
Commission may exercise its duty to protect the public interest by determining whether
the issuance of the certificate is required by the public convenience and necessity.’” As
discussed above, the Commission has determined that its current practice of using the last
stated ROE is consistent with section 7 of the NGA.

24.  Nonetheless, State Regulators argue that because the final NGA section 4 recourse
rate will be set on a prospective basis, that rate could not have provided assurance that the
negotiated rate agreements at issue here are insulated from market power concerns.>® We
disagree. Shippers were aware during negotiations with Transco that the project recourse
rate would be subject to just and reasonableness review in Transco’s forthcoming NGA
section 4 general rate proceeding. This provided shippers with assurance that recourse
rates will be just and reasonable, and, therefore, protected shippers against potential
market power.

25.  Finally, State Regulators argue that the August 2018 Order erred by indicating that
any party affected by a recourse rate they believe is unjust and unreasonable may file a
complaint pursuant to NGA section 5.° State Regulators argue that the prospect of NGA
section 5 relief does not protect shippers from the exercise of pipeline market power at
the time shippers negotiated with Transco for service on the Atlantic Sunrise Pipeline

3 Id. at 19 (citing Portland Nat. Gas Transmission Sys., 142 FERC 9 61,198
(2013)).

35 Portland Nat. Gas Transmission Sys., 134 FERC 4 61,129, at P 225 (2011),
affd on reh'g, 142 FERC 61,198, at P 51 (2013).

%6 Rehearing Request at 19 (citing Bluefield Waterworks & Improvement Co. v.
Public Service Commission of West Virginia, 262 U.S. at 693).

57T Atlantic Refining Co. v. Pub. Serv. Comm’n of N.Y., 360 U.S. 378, 392 (1959).
8 Rehearing Request at 21.
¥ Id. (citing August 2018 Order, 164 FERC § 61,112 at P 15).

(continued ...)
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Project. To the contrary, the Commission was simply noting any party affected by the
recourse rate may also file a complaint pursuant to NGA section 5.9 The Commission
also reviews pipeline returns on a periodic basis and may initiate an NGA section 5
proceeding if warranted. We recognize that such relief is likely unnecessary in this
case as Transco’s rates are now in the midst of review before the Commission.

The Commission orders:

The request for rehearing filed on September 17, 2018, by State Regulators is
dismissed, or alternatively denied, as discussed in the body of this order.

By the Commission.

(SEAL)

Kimberly D. Bose,
Secretary.

0 August 2018 Order, 164 FERC 9 61,112 at P 14. See also Iberdrola
Renewables, Inc. v. FERC, 597 F.3d 1299, 1301 (D.C. Cir. 2010) (explaining that NGA
section 5 allows negotiated rate customers to challenge an established rate on the ground
that the rate is “unjust, unreasonable, unduly discriminatory, or preferential.”).
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