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Santdle, Circuit Judge: Wisconain Vdley Improvement
Company ("WVIC" or "the company") petitionsfor review of
Federd Energy Regulatory Commisson ("FERC") orders
impasing conditions on its license to operate a hydropower
project. In addition to charging WVIC an annud feefor
"usg" of submerged federd lands, the licenang order requires
petitioner to implement a"wild rice enhancement plan.”
FERC imposed the later condiition at the ingtance of interve-
nors United States Forest Service and Department of the
Interior (“the agendies"), which hold federd lands overflowed
by WVIC'sresarvoir. Petitioner argues, inter dia, thet the
conditionsimposed excead the scope of FERC's authority
under the Federa Power Act ("FPA"), 16 U.SC. s 791a et
0. (1994), asthey govern areasthat are not part of any
"resarvations' of the United States. Petitioner further ar-
gues tha the enhancement plan isarbitrary and capricous as
the required reduction in reservoir's water leve would not
result in wild rice growth, and chdlenges the requirement
thet it pay fessfor its"usg' of the submerged agency land.
We condude that FERC lawfully could require the wild rice
implementation plan under the FPA and further, Snceit is
impossible to confine reductionsin the water levd to federdly
controlled land, that FERC was entitled to impose water-leve
conditions on the entire project. We further hold thet the



agendies decisons concerning the wild rice plan were nat
arbitrary and capricious, but that FERC's decison to charge
annud feeswes.

|. BACKGROUND

Subchapter | of the FPA, 16 U.S.C. ss791a-823a(1994),
confers on FERC the authority to award licensesfor the
operdtion of hydropower projects on the navigable waters of
the United States. In particular, FPA s4(e) requires FERC
toindudein licenses for projectsthat operate "within" a
"reservation” of the United States, any "such conditions as
the Secretary of the department under whose supervison
such resrvation fdls shdl deem necessary for the adequate
protection and utilization of such resarvaion.” Id. s797(e).
Thatis if aFERCHicensed project islocated "within" an
agency-supervised "resarvation,” thet agency may require
FERC to impose conditions on the manner in which the
licensee may operdeit. The FPA further defines "reserva
tion" toindude "nationd foress tribd lands embraced within
Indian resarvaions military resarvations, and other lands
and interests in lands owned by the United States, and
withdrawn, reserved, or withheld from private gppropriation
and digposal under the public land laws dso landsand
interestsin lands acquired and held for any public purposes
but Shdl not indude nationa monuments or netiond parks™
Id. s 796(2) (emphases added).

For the better part of acentury, WVIC has operated a
project--known as the Wisconsn River Headwaters Sys-
tem--condding of dams and resarvoirs on the Wisconsn and
Tomahawk Rivers. WVIC was chartered by Wisconan's
legidaturein 1907. In the same year, the company acquired
the Lac Vieux Desart reservair, anaturd drainage lake on
the Wisconsgn-Michigan border that had been dammed for
logging operationsin 1870. Since 1907, WVIC has operated
the resarvoir and dam with the principd intent of producing
hydrodectric power, aswdl as providing flood contral. The
company in 1937 replaced Lac Vieux Desart's ningteenth
century logging dam with aconcrete resarvoir dam. Andin



1959, WVIC acquired from FERC's predecessor agency, the
Federd Power Commission, a50-year license for its project
(the project was licensed in 1959, but its license was retroac-
tiveto 1943). At thetime, the company was not charged fees
for "using, enjoying, or occupying' the nearby federdly

owned landsthet its reservoir overflowed.

WVIC sought to renew itslicensein 1991. During the
relicenang proceedings, the agencies submitted to FERC,
pursuant to FPA s4(e), anumber of conditions that would
regtrict the manner in which WVIC could operate its project.
Those conditions were gppropriate, the agencies explaned,
because WV IC's resarvoir overflows 617.3 acres of the Nicolet
and Ottawa Nationd Forests, under the Forest Sarvices
juridiction, and one-hdf acre of the Lac Vieux Desart Indian
Resarvation, administered by the Interior Department. See
Wisconsin Vdley Improvement Co., 80 FERC p 61,04,
61,170 (1997). After adminidrative hearings over afiveyear
period, FERC on July 18, 1996 issued an order that granted
WVICslicense gpplication and induded the agendies pro-
posed condiitions, three of which the company now challenges.
See Wisconan Valey Improvement Co., 76 FERC p 61,050
(1996).

Hrg, and mogt important, is Artide 114, which requires
WVIC toimplement & Lac Vieux Desat what FERC Syles
atenyear "wild rice enhancement plan.” The company is
obliged to reduce the reservoir's maximum water leve by
about nineinches, and to contribute $200,000 toward the
planting and monitoring of wild rice. Seeid. a 61,257-59.
The agendies asserted that thar "wild rice enhancement
plan” was necessary to reverse the depletion of wild ricea
the reservair.  Although rice had once been abundant a Lac
Vieux Desart, they explained, it had dmaost completdy disgp-
peared by the 1950s. The agendies atributed thet dedineto
the high water thet resulted when WVIC rebuilt the reser-
vair'sdam in 1937, and correpondingly concluded thet de-
creasng the reservoir's water level would cregte conditions
favorable to the sdf-sugtaining growth of wild rice. See Find
Environmenta Impact Statement a 3-37, 4-74 10 4-76, gpop.
J(June 1996). WVIC edimatesthat, in addition to the



$200,000 rice expenditure, it will suffer $400,000 in logt hydro-
power revenues over the ten-year period. See Petitioner’'s
brief a 54; WVIC Response to Draft Environmenta Impect
Statement a 5-3t0 5-4 (April 13, 1995).

In addition, FERC induded in WVICs new license two
provisons-Artides 201 and 202--that require the company
to pay annud feesto the United Statesfor itsuse of
submerged federdly-owned land. See Wiscongn Valey Im-
provement Co., 76 FERC a 61,237. Such paymentsare
required, FERC submits, by FPA s10(e), which obligesa
licenseeto "pay to the United States reasonable annud
chargesin an amount to be fixed by the Commisson ... for
recompengang it for the use, occupancy, and enjoyment of its
lands or other property.” 16 U.S.C. s803(e) (1994).

WVIC sought an adminigtrative rehearing and petitioned
for review inthis Court. Although FERC subssquently
issued severd ordersthat modified itsinitia 1996 ruling, see
Wisconsn Vdley Improvement Co., 80 FERC p 61,054
(1997); Wiscondn Vdley Improvement Co., 87 FERC
p 62,251 (1999); Wisconan Vadley Improvement Co., 89
FERC p 61,057 (1999), it left intact the portions challenged
here. WVIC'sfird petition for review, case number 97-1557,
was consolidated with its present petition by a January 10,
2000 order of this Court.

II. DISCUSSION
A. FPA s4(e

This Court reviews FERC's orders—-induding conditions
prescribed by agencies pursuant to FPA s 4(e)--under the
Adminigrative Procedure Act ("APA"), 5U.S.C. s551 et s,
(1994), which obliges usto reverse any agency action thet is
"arbitrary, capricious, an abuse of discretion, or otherwise not
in accordance with law." 1d. s706(2)(A); see Sthe/lndepen+
dence Power Partnersv. FERC, 165 F.3d 944, 948 (D.C. Cir.
1998). As pertinent here, the APA's prohibition on arbitrary
and capricious agency action requires us to decide whether
FERC correctly concluded thet the lands flooded by WVIC's



reservoir are part of a"'resarvation” of the United States
within the meaning of the FPA.

1. Exigenceof s4(e) authority

WVIC argues that FERC cannot impose the condiitions
submitted by the agencies under s4(e) asthefacts of the
present licensing procedure do not come within the rationde
of thet section. As petitioner views it, the mandatory condi-
tioning authority under that section, giving asit does cate
blanche authority to impose conditions on projects |ocated
within federd reservations, see Escondido Mut. Water Co. v.
LaJollaBand of Mission Indians, 466 U.S. 765 (1984), could
not have been intended to provide that sort of authority to
otherwise uninvolved agencies over the regulation of license
projects no more connected to reservation land than WVIC is
to the lands under congderation. WVIC arguesthat its
project cannot be "within" the rdevant resarvations because
"[t]he Agendies have no protectable property interests thet
conflict with WVIC's prescriptive water rights, and its opera-
tion of the Reservoir does not depend on the use or occupan:
cy of any federd property right.” Peitioner'sbrief a 11.

That isanon sequitur.

The question whether WVIC owns flowage essaments over
the landsisirrdevant to whether the landsthemsdves are
part of afederd reservetion. Aswe stated above, the FPA
Oefinesthe term "resarvation” to indude "nationd fored,
tribd lands embraced within Indian resarvations, military
reservations, and other lands and interests in lands owned
by the United States, and withdrawn, reserved, or withheld
from private gopropriation and digposd under the public land
laws dso lands and interestsin lands acquired and hed for
any public purposes ... not indud[ing] nationa monuments
or naiond parks™ 16 U.S.C. s796(2) (emphases added).
By theterms of the Satute, the United States need not even
hold land in fee Smple absolute for it to operate a“resarva
tion." Itisenough thet the government own an "intere” in
theland. See Escondido, 466 U.S. a 781 (“Thereis no doubt
that 'resarvations indlude ‘interests in lands owned by the
United States....' ). And on the record before us, there



can be no dispute thet the United States owns at leest an
"interest” in the lands flooded by WVIC's resarvair, perhagps
even the fee Smple, whether or not subject to a prescriptive
eas=ment by WVIC.

Indeed, FERC consgtently hes effirmed itsjurisdiction
over land thet the federd government owns subject to a
dtizen'seasament. In South CardlinaElec. & Gas Co., 75
FERC p 61,308 n.9 (1996), FERC reasoned thet "even if we
assume that SCE& G holds the easements it describes, that
fact does not make theland in question any lessaresarvetion
for purposes of section 4(e) of the FPA," nce "theterm
[resarvetion] isnat limited to feetitle” And in Town of
Egtes Park, 75 FERC p 61,245 (1996), the Commission con-
duded thet "if the federd government holdsfeetitleto
certain lands, the lands qudify aslands owned by the United
Saesfor FPA purposes, even if someone ese has a continu-
ing right to use them pursuant to an essement.”

But while the question of whether WVIC hdlds flowege
easamentsisimmateria to thelands Satus asfederd "reser-
vations” it remans quite rdevant to the possihility thet
FERC'slicenang order has "taken" the company's property
in vidlation of the Afth Amendment. See U.S. Cond. amend.
V (“[N]or shal private property be taken for public use
without just compensation.”). If WVIC doesindesd own
essementsto flow the agendies lands, and if FERC's order
hes prevented it from using its property rights, the govern-
ment may well have affected an unconditutiond teking. See
Nationd Wildlife Federation v. ICC, 850 F.2d 694, 703 (D.C.
Cir. 1983) (recognizing thet property rightsin eesements “do
implicate the takings dausg’); cf. Nollan v. Cdifornia Coast-
a Comm'n, 483 U.S. 825, 831 (1987):

Had Cdiforniasmply required the Nollansto meke an
essament across their beachfront available to the public
on a permanent badsin order to increase public access
to the beach ... we have no doult there would have
been ataking. To say that the gppropriation of apublic
easament across alandowner's premises does not condti-
tute the taking of a property interest but rether ... "a



mere regriction on itsuse” isto use words in amanner
thet deprivesthem of dl ther ordinary meaning.

(citation omitted).

Both FERC and the agendes deny that WVIC hasany
cognizable property interest in the flooded lands, and re-
peatedly ing4 thet the company has not demondirated thet it
owns any recorded essements. Quite the contrary, they point
out, for the government hasintroduced evidence that "only
7.63% of thetotd quantified Nationa Forest System land
within the Project is burdened with recorded flowage rights.”
Intervenors brief a 14 n.5 (emphess added); seeds0 Re-
spondent's brief at 16.

Of course, formd recordation is only one way--not, crudd-
ly, the exdusive way--by which a party in Wisconsn or
Michigan may edtablish aflowage essament. Raher, bath
jurisdiictions recognize thet one may obtain an essement to
flow water over another's land through prescription. See,
eg., Chippewa & Hambeau Improvement Co. v. RR.
Commn, 159 N.W. 739, 745 (Wis. 1916); Cook v. Grand River
Hydroeectric Power Co., 346 N.W.2d 881, 884 (Mich. Ct. App.
1984). WVIC'singhility to point to recorded flowage ease-
mentsis hardy the "fatd flav" FERC takesittobe Re-
spondent's brief at 20.

But while WVIC may be abdle to advance acoloreble
TakingsClause dam, it is not within our juridiction to
adjudicateit. Itisfixed law that, "[i]f thereisataking, and a
dam for just compensation, then thet isa Tucker Act matter
to be pursued in the Court of Federd Clams, and not before
us" Transmisson Access Policy Study Group v. FERC, 225
F.3d 667, 690 (D.C. Cir. 2000). Sofar asthe underlying
questions of which property interests are owned by which
paties, neither FERC nor this Court have juridiction to try
titte Either the date courts or the United States Didrict
Court of gppropriate jurisdiction acting pursuant to the Quiet
Title Act, 28 U.S.C. s2409a (1994), could adjudicate the
factud questions such aswhether WVIC's operations have
been sufficient to give rise to prescriptive essaments, and
aoply the gopropriate law. If WVIC proves successul inits






title actions, it could potentidly pursue atakingsdam inthe
Court of Federd Clams, which has exdusivejurisdiction over
such actions. 28 U.S.C. s1491 (1994). None of this, howev-
er, prevents either FERC or this Court on review from
applying the conditions sought by the aeffected agendes. We
therefore cannot grant a petition for review on thet bess

2. Scopeof s4(e) authority

Sightly more complicated then whether FERC has authori-
ty under s4(e) to impose license conditions, isthe extent of
thet authority. The parties dispute whether the FPA--under
which FERC mugt attach license conditions to projects locat-
ed "within any resarvation” of the United Sates, 16 U.S.C.

s 797(e) (1994) (emphass added)--permits FERC to pre-
scribe conditions with respect to the entire Lac Vieux Desart
project, or only asto those portions of the project thet
actualy occupy reservation lands. The agendies propose that
the government's "section 4(€) conditioning authority gpplies
to the license, and therefore to dl of the project works
covered by thet license, o long as ... part of the licensed
project iswithin the resarvaion.” Intervenors brief a 18
(emphesis added). WVIC responds with whet it supposesis
areductio ad absurdum, and points out thet the agencies
interpretation would permit FERC to impose project-wide
license conditions "if any portion of the project touches a
resarvation (even if the overlgp isthe Sze of apodage
gamp).”

We nead not, however, decide the precise scope of the
government's power to prescribe conditions for projects loca-
ed "within" resveions. Rather, we redlve thisissue on the
narrow ground thet on the facts of this case it would be
impaossible to attach a condition as to the reservation lands
without Smultaneoudy imposing it with respect to the entire
project. AsFERC pointsout, there Smply isno way to
require WV IC to reduce the water levd of Lac Vieux Desart
only over fedard lands A lake can have only onelevd. See
Respondent's brief a 32 n.8 ("Asthe condition imposes
maximum weter levels on the entire project resarvair, it is



undear how WVIC could be required to limit the maximum
water level on only those portions of the project reservoir
occupying the resarvations, without affecting the water level
throughout the project reservair."). WVIC does not dispute
that FERC could not reduce the leve of the weter thet
oveflowsthe resarvation lands without lowering the entire
resarvoir, and we therefore find thet its order requiring
WVIC to do so was not arbitrary and capricious.

Besdes requiring WVIC to reduce the weter levd a Lac
Vieux Desat, FERC's "wild rice enhancement plan” further
cdlsfor the company to fund the agendes efortsto plant
wildrice Unlike changesin water levd, it ispossbleto
confine rice-planting to the federdly owned resarvations.
Hence the rationde that permits the reduction of the reser-
voir'swater leve over non-resarvation lands--thet the gov-
ernment cannot lower the water over reservation lands with-
out doing S0 asto the entire reservoir--would not judify a
requirement thet rice be planted on non-resarvation lands.
But it gopears that the agendes have imposed no such
condition. FERC's order cdlsfor riceto be planted, not
throughout the Lac Vieux Desart resarvair, but only on
resarvetion lands—for example a Misary Bay and the suit-
ably-named Rice Bay, bath of which are on Forest Service or
Indian Resarvaion land. See Find Environmenta Impact
Satement a 4-76to 4-77 (June 1996). "In any evert,”
FERC explains, "it isdear that the planned wild rice seeding
isto occur on both the Indian and Forest Sarvice resarva
tions" and FERC has given no indication thet it will reguire
the planting of rice on non-resarvation lands. Wisconan
Vdley Improvement Co., 76 FERC p 61,050, 61,227 (1996).

3. Conduson

In sum, FERC has the authority to atach conditionsto
WVIC'slicenseto operate aproject & Lac Vieux Desat,
because the agendies own &t leest an interest” in the lands
flowed by the reservoir. Thelandstherefore are part of a
"resgrvation” within the meaning of FPA s4(e). FERC's
s4(e) authority extends to areas outdde the resarvation's
geographic boundaries, becauseit isimpossible to lower the



water levd over the federd lands without reducing the entire
resarvoir.

B. The"wild rice enhancemeant plan’

Wereview FERC and the agencies decison to require thet
WVIC undertake a"wild rice enhancement plan” under the
APA's arbitrary-and-capricious sandard. See5U.S.C.
S706(2)(A) (1994). A party seeking to have acourt declare
an agency action to be arbitrary and cgpricdous caries"a
heavy burden indeed.” Trangmission Access Palicy Sudy
Group v. FERC, 225 F.3d 667, 714 (D.C. Cir. 2000). Wewill
not substitute our own judgment for thet of the agency, but
will examine only "whether the decison was based ona
condderdtion of the relevant factors and whether there has
been adear eror of judgment,” Citizensto Preserve Overton
Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971), whether the
agency'spalicy choiceis supported by "subdantid evidence,”
and "whether thereisarationd connection between the facts
and the choice made" Bangor Hydro-Electric Co. v. FERC,
78 F.3d 659, 663 n.3 (D.C. Cir. 1996).

At firg blush, this case ssemingly requires thet we review
two diginct ections fird, the agendes conduson thet the
"wild rice enhancement plan” would lead to the revitdization
of wildricea Lac Vieux Desart; and second, FERC's
decison to indude that condiition in WVIC's project license.
In fact only the agendes action isrdevant to our inquiry.
FPA s4(e) obliges FERC to indude the conditions thet are
prescribed by agendiesthat have jurisdiction over resarvation
lands Project licenses "shdll be subject to and contain such
conditions as' the agencies deem necessary. 16 U.SC.
s797(e) (1994) (emphesis added). FERC hasno discretion
to decide whether or nat to indude a proposad conditionina
project licensg, if an agency proposes acondition, FERC
mug indudeit. The Commisson was not acting arbitrarily
and caridoudy when it induded the agendes wild-ice
condition; it Imply wasfdlowing the law.

Therefore, we review only the underlying dedson of the
agendes and in that andyds must determine whether it was
arbitrary and cgpricous for the agendiesto condude thet (1)



high water levels were responsible for the dedine of wild rice
a Lac Vieux Desat; (2) WVIC's 1937 condruction of a
reservoir dam caused those high water leves, (3) areduction
inwater leve will creete conditions favorable to sHf-
sudaning wild rice growth; and (4) the use of "detritus

mets' would be an effective way of re@ntroducing wild riceto
the resarvair. We condude--given “the very limited soope of
our review," Tranamisson Access, 225 F.3d a 713--that the
evidence before the agendies adequately supports each of
thar four condusons

Hrg, the agendes condusion thet anincreesein Lac
Vieux Desart'swater depth was respongible for the dedinein
wild rice was not arbitrary and cgoricious. The agendies
concede that a number of factors influence the success of wild
rice, but point to abundant evidence indicating that water
depth isthe mogt important. To be sure, their experts
gppear to disagree on just how deegp water threatensrice
growth: one suggeststhat degp water does not dlow enough
sunlight to penetrate for photasynthess to occur, while anoth-
er proposes that degp water drownstherice. But the crucid
point is that the agendes have basad their palicy choiceon
ubgantid evidence:

Rdatedly, it was not arbitrary and capriciousfor the
agendesto condude that WVIC's 1937 condruction of a
resarvoir dam--which replaced a nineteenth-century logging
dam--was respongble for o increasing the lake's depth asto
kill off the then-extant wild rice. WVIC correctly points out
that Lac Vieux Desart had been dammed for some 60 years
before the rice began to dedinein the 1940s. But it wrongly
ingnuates that, because wild rice thrived dongsde the log-
ging dam, the new dam cannot have been responsible for rice-
killing high water. That argument falls to take account of the
crudd difference between logging dams and resarvoir dams
While WVIC'sresarvoir dam mantanswaer depth & a
condant leve, the logging dam was used to build up aheed of
water that, when rdeased, drove accumulated logs down-
gream. AsWiscondn's Supreme Court has explained:



A log-driving dam is not built for sorage purposes or for
keeping a congant head of water during the yeer, but for
therasing of ahead of water in the early soring and
immediatdy usng such water in successve rgpid minia:
ture floods during the soring months. The reservoir

dam isbuilt for the purpose of goring up agrest
quantity of water during the Soring and consaving it for
gradud depletion during the summer season. Inthe one
case the normd Stuation isthet the dam isempty a the
beginning of the ummer and so ramains, whilein the
other caseit isfull & the beginning of the summer and
remains SO subject only to dow reduction when it be-
comes necessary to supplement the naturd flow of the
river which has become lessened by long-continued dry
wegther.

Chippewa & Hambeau Improvement Co. v. RR. Commn,
159 N.W. 739, 745 (Wis. 1916). Infact, the two types of dams
"are practicdly the antitheses of each other” 1d.

Asthe agendies paint out, because the logging dam would
have been opened in the sring, Lac Vieux Desart would have
returned to its normd depth by June and duly, just intime
for the crudd "floating lesef gage’ of wild rice growth. See
Intervenors brief & 35-36. The nineteenth-century reser-
voir dam would not have produced the consgtent flooding the
agendies propose was responsble for destroying Lac Vieux
Desat'srice crop. It therefore was eminently reasonable for
them to condude that WV IC's reservoir dam produced the
high water thet in turn causad the dedine inwild rice, even
though WVIC's dld logging dam resulted in no Smilar reduc-
tion.

Third, the agendess condusion thet reducing Lac Vieux
Desat'swater levd will enable the reservoir once again to
sudan wild ricewas not arbitrary and cgpridious. If high
water isthe principd factor inhibiting the growth of wild rice
it follows that reducing the resarvaoir's depth will creete
conditions more favorable to rice growth. WVIC atemptsto
cadt doulat on the agendes condusion by pointing to another
factor that, it submits would continue to inhibit rice evenif it



is made to reduce the reservoir'swater level. The company
proposesthat Lac Vieux Desat will remain inhospitable to
wild rice dueto the continued presence of highly flooculent
sedimentswhich, it argues will expose fragile rice shootsto
destructive wind and wave action. But the company cannot
explan why the reservoir's ssdiments did nat inhibit rice
growth beforethe 1940s. In addition, the agencies have
introduced evidence demondrating other highly flocculent
|akes-indluding the Pat Shay and Kaine lakes-have been
reseeded successfully.

Fndly, it was not arhitrary and capricious for the agendes
to condude that the use of artificid "detritus mats'--layers
of floating vegetative resdue on which, it is supposd, rice
can grow--would be an effective way of reintroducing wild
riceto Lac Vieux Desart. WVIC hasintroduced evidence
from asdientific expert that such detritus mats Smply do not
exid. Thefoundational assumption of the detritusmet theo-
ry, WVIC's expert explaned, isthat severd years worth of
undecomposed sraw would amass on the lake's surface and
provide abed for rice growth. But it would be impossible for
vegetdive deritus to accumulate given thet “[m]od of this
draw is swept to shore before germination of the seed the

next saring.”

Given the presance of digputing expert witnesses, this
controversy pardlds one described by the Supreme Court as
"adassc example of afactud dispute the resolution of which
implicates subgtantid agency expertise” Marshv. Oregon
Natura Resources Council, 490 U.S. 360, 376 (1989). Wein
this case, as the Supreme Court in that one, "must defer to
‘the informed discretion of the regpongble federa agendes'”
Id. a 377 (quoting Kleppe v. SerraClub, 427 U.S. 390, 412
(1976)). Likethe Supreme Court in Marsh, we hold thet the
agency's decison concerning the evidence before it “involves
primarily issues of fact." 1d. Accordingly, we hold thet thet
decison was not arbitrary and cgpricious, and we cannot set
it aside.

Here, the agencies had before them evidence that 10-14
inchthick layers of vegetative detritus have been discovered



on the bed of the Wisconan River. 1t may betrue assWVIC
argues, that because the detritus was found submerged on
the river's bed, and not on its surface, it would be unlikdly to
support rice growth. If we wereto decide the question asan
origind metter, we might well agree. But it isnat our roleto
engage in the de novo weighing of evidence. Aswe recertly
emphasized, "[i]t isnat enough for petitionersto convince us
of the reesonableness of thar views, ... those arguments
should be presented to FERC, whose commissonersare
gppointed by the President and confirmed by the Senate with
the expectation thet they, not Artidle 11 courts, will make
palicy judgments™ Trangmisson Access Policy Study
Group v. FERC, 225 F.3d 667, 714 (D.C. Cir. 2000). The
agendes here have basad thair policy choice on subdtantia
stertific evidence and thet is enough to survive arhbitrary-
and-capridous review, whatever may be this Court's views as
to the persuasiveness of that evidence.

In sum, because the agendies have rdied upon sufficent
expart evidence to etablish "arationd connection between
the facts and the choice made" Bangor Hydro-Electric Co. v.
FERC, 78 F.3d 659, 663 n.3 (D.C. Cir. 1996), it was not
arbitrary and cgpricious for them to require WVIC to under-
teke a"wild rice enhancement plan." To be sure, WVIC has
submitted evidence that casts some doubt on the soundness of
the agendes condusons. But as the Supreme Court empha:
Szed in Marsh, we are not caled upon to weigh competing
expats opinions"asan origind matter.” Marsh, 490 U.S a
378. We only inquire whether the agendies have basad thar
policy choices on reasonable expert evidence. They have
done so here.

C. Usagefessunder FPA s10(e)

In addition to obliging WVIC to implement a"wild rice
enhancement plan” pursuant to FPA s4(e), FERC's order
a0 charges the company annud fessfor its"use’ of the
reservation lands flooded by itsresarvoir. See Wisconan
Vdley Improvement Co., 76 FERC & 61,237. FERCim+
posad that condition pursuant to FPA s 10(e), which estab-
lishesthat a"licensee shdl pay to the United States rea



sonable annud chargesin an amount to be fixed by the
Commission for the purpose of reimbursing the United
Sates ... for the use, occupancy, and enjoyment of its
lands or other property.” 16 U.S.C. s803(e) (1994).
WVIC chdlenges the usage-fee condition by daiming thet it
does nat, in fact, "use, occupy, or enjoy™ any federd prop-
erty, Snce it holds eesements entitling it to flow water over
the agencies lands-and, indeed, acquired those easements
many years before the agencies came to own the burdened
land. In essence, the company atemptsto defeet the
s10(e) condiitions with the same argument it advanced
agand the s4(e) conditions

Though, as we dready have explained, the issue whether
WVIC ownsrightsto flow water over the agendies landsis
immeaterid to the lands Satus asfederd "reservations” it
remans revant to the subsequent question of whether the
agendes may impose annud chargesfor the company's use of
federd lands pursuant to FPA s 10(€). And, again aswe
have dready explaned, WVIC has not yet demondrated thet
it has flooded the agendies lands pursuant to its own flowage
eaaments. However, WVIC'sfailure condusvey to edab-
lish thet it owns the assarted easements does not end our
inquiry. This Court mugt further determine whether the
agendes have proffered a satisfactory explanation for now
deciding to assess s 10(e) usage fees, given that WVIC'sold
license induded no such charges

Section 706(2)(A) of the APA requires agenciesto, among
other things, "congder the rdevant factors and draw aration-
a connection between the facts found and the choice made”
Missouri Public Serv. Commnv. FERC, 215F.3d 1, 3(D.C.
Cir. 2000) (ditation and quotation marks omitted). In particu-
lar, an agency acts arbitrarily and cgpricioudy when it
abruptly departs from a pogtion it previoudy held without
sidfactorily explaining its reason for doing 0. "'Indesd,
where an agency departs from established precedent without
areasoned explanaion, its decison will be vecated as arhi-
trary and cgpricious” ANR Pipdine Co. v. FERC, 71 F.3d
897,901 (D.C. Cir. 1995); seeds0AT & Tv.FCC, 974 F.2d
1351, 1355 (D.C. Cir. 1992) (faulting the FCC for falling to



explan why it "changed the origind price cap rules’ and
conduding thet the Commisson's "Recongderation Order is
arbitrary and cgpricious for want of an adequete explana
tion"). Asthe Supreme Court has put it, "an agency chang-
ing its course mugt supply areasoned andyss..." Motor
VehidesMfrs Assnv. State Farm Mut. Auto. Ins. Co., 463
U.S. 29, 57 (1983) (citation omitted).

The requirementsimposed by FERC's order mark asharp
departure from WVIC's 1959 license, which contained no
obligation to ramburse the federd government for flooding
itslands Inits 1959 licenang order, the Commission found
that the company’s project occupied lands of the United
Sates. See Wisconsn Valey Improvement Co., 21 FPC 785,
788 (1959). It concluded, however, that it could not impose
usage fees until then-ongoing land studies reveded the extent
of the United States property rights. Seeid. ("However,
land studies, now in progress, must be completed before we
can make afind detlerminaion asto the amount of lands of
the United States occupied by the project and asto the
amount of annud charges due the United Sates for the use,
occupancy and enjoyment of such lands”).

FERC no longer holdsthat it may impose user feesonly
after aland udy establishes the extent of the United States
property interests. Itsnew podtion isthat it may charge
such fess"unless and until [WVIC's property] rights are
confirmed by an gppropricte Sate or federd authority.”
Wisconsin Vdley Improvement Co., 80 FERC p 61,04,
61,174 (1997). Whereasthe United States formerly bore the
burden of establishing that WVIC "used, occupied, or e+
joyed" various of its property interests, FERC's new license
places the burden on the company to demondirate thet it does
not use the government'sland. FERC has offered no expla-
nation--far lessa"reasoned” one--for this abrupt departure.
Becauseit hasfailed to do s, we find that FERC's sudden
impaosition of usage fees under FPA s 10(e) was arbitrary and
cgopricous.

We therefore grant WVIC's petition for review, in part, and
remand to FERC with indructions that the Commisson



remove the usage-fee provisons from the company's project
license

[11. CONCLUSON

With one exception, we uphold FERC's licenang orders
FPA s4(e) authorized FERC to atach "wild rice enhance-
ment" conditionsto WVIC's project license because the Unit-
ed States owned at least an "interest” in the flooded lands
FERC further was entitled to impose those conditions with
repect to the entire project, asit would be impossible to
reduce the resarvoir's water leve over judt the federdly
controlled land. The agendies reesonably conduded thet a
reduction in the resarvoir's water leve would dlow wild rice
agan to flourish. However, it was arhitrary and cgpricious
for FERC to begin charging WVIC feesfor "usng, occupy-
ing, and enjoying" submerged federd lands, without provid-
ing any explanaion for its sudden changein palicy. The
petition for review is granted in part and denied in part, and
we remand to FERC 0 that it may diminate the usage-fees
requirement from WVIC's project license

It isso ordered.



